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The Performance of Human Rights on
Rights-Based Welfare State in Iran

Morteza Rayati Bodi

&

Ali Akbar Gorji Azandaryars
&
Pooneh Tabibzadeh

Abstract
This research is the main guide of the Iranian goreent through reports and general comments to deinate
the requirement for the gradual realization of feltonomic, social and cultural rights (ESCR), esplécifor
government budgets as well as and political righBR). The starting point of this legal review was the
contradictory findings of research on some chamasties of the rights-based welfare state (RBWS) and
inequalities in ESCR as well as CPR. The study shoatghh comprehensive system proposed for the RBWS i
Iran, which is based more on the principles of équaportunities, equitable distribution of wealthdapoverty
reduction, has not yet been able to provide attleagood living for many. Despite these evolvinggsams, there
is still a long way from the implementation of #&¥BWS programs in Iran, and the politicizatiorttafse rights
by enforcers can make more difficult the procegsrofressive realization of the state's obligatiomachieving a
RBWS.

Keywords Economic, social and cultural rights (ESCR); Cigihd political rights (CPR); Rights-based welfare
state; Equality and poverty alleviation

Introduction

The welfare state, or modern state, is a governivesed on right-based approaches, which is
called the RBS. The RBS is a way of governing thepte in which the state or a group of
social institutions are able to provide economigia and cultural security for their citizens
to alleviate poverty and deprivation by relying oon-political issues and by achieving
gradual realization of “improving health, educati@mployment and social security to
develop justice and equality." The question is, esndshat circumstances can we move
towards a rights-based state with a right-basedoapgph? Are independent bodies, such as the
courts, available to governments to assess howires® are mobilized (especially through
taxation and prioritization of expenditures)? Caoremic and social law, under international
human rights law, provide a reliable standard forhsassessment? These questions play an

1 Ph.D. Student (General Law), Rafsanjan Branch, IslamiAzad University, Rafsanjan, Iran, E-
mail:karimioilm@gmail.com

2 Associate Professor, Faculty of Law,Shahid Behesbtiiversity

3 Assistant Professor, Department of Law, Rafsanjan Beh, Islamic Azad University, Rafsanjan, Iran
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important role in the interpretation and principtéghe International Covenant on Economic,
Social and Cultural Rights (ICESCR).

The United Nations Committee on Economic, Social &ultural Rights (CESCR) is the
body that provides the most authoritative intemgien of the meaning of Article 2 in the
ICESCR. CESCR is responsible for overseeing thdementation of ICESCR. Countries
ratifying the ICESCR must regularly report to thESCR, as part of their obligations under
the treaty, the steps they have taken to impleittnentreaty and the enjoyment of ESCR in the
country. The committee provides comments and recamaigtions on each country's report.
These comments and recommendations often refledmmittee’s best understanding of the
meaning of the provisions of a particular treatyxcé&sionally, the Committee also issues
public opinion to the GC on an issue that has baied frequently during its discussions to
provide greater clarity to countries and others tbe meaning of specific rights and
obligations in the ICESCR (Ann Blyberg and Heleraflsduer, 2014).

Roosevelt's lecture on the economic realities sttihie on January 11, 1944, left a significant
legacy and laid the foundations for the Human Rigbdmmission in the newly established
United Nations Organization from 1946-1948 to lgteepare the Universal Declaration of
Human Rights (Olivier De Schutter, 2018). The ICES@s one of the two international
treaties that constitute the International Chastdduman Rights (together with the Universal
Declaration of Human Rights), provides the legalnfework to protect and safeguard the
most fundamental ESCR, including the right to pustl fair work. The ICESCR was adopted
in 1966 to protect the economic and social rightshened in international law in the form of
a binding international treaty. ESCR are import@ais for holding governments and non-
government actors accountable for violations, adl a® mobilizing collective efforts to
develop societies and global frameworks for ecooojumstice, social welfare, participation
and equality (Case A/6316 at the United Nation86)9

Moreover, when the UN General Assembly, a littiéobe midnight on December 10, 1948,
adopted the Universal Declaration of Human Rightk W8 votes in favor and 8 abstentions,
for the first time ESCR such as health rights, fogtits or education rights along with civil
liberties such as freedom of religion or expressfolitical rights such as the right to free
elections were included in the Universal Declara{iGA Res, 2017). Governments were then
determined to continually improve the conditions fiee realization of fundamental ESCR.
Because governments in this world have not hadnalhaot have enough time to do this and
may have limited resources, they cannot take stef@/ing such as developing policies and
programs that are necessary for a sound developprenéess and do not require a lot of
resources. Therefore, governments must move aklgu@nd effectively as possible towards
the full realization of rights in the ICESCR (AntyBerg and Helena Hofbauer, 2014) to pave
the way for the gradual realization of theRBWS'algo

Research Structure
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The theoretical aspects of this issue are statdideirfirst section. In the second section, after
describing the set of jurisprudence, economic,apcultural rights, civil and political rights
and right-based approaches that the analysis oRBf& focuses on, two sections (third and
fourth) are followed in which regulatory policieadastrategies for evaluating a RBWS are
reviewed, respectively. Finally, the fifth sectidiscusses the results.

Research Literature

ESCR and CPR in RBWS

First of all, a keyword is described here to prowerole of law (ESCR, and civil and political
rights) on this keyword. The key word that is thaimsubject of this research is called
RBWS. First, the welfare state is a concept of guvent in which the government plays a
key role in protecting and promoting the social asdnomic well-being of its citizens based
on the principles of equal opportunities, and thie distribution of wealth, and is responsible
providing the opportunities with everyone so asige the minimum facilities for a good life.
Such a government can be defined as a RBWS; beallugght-based approaches have been
implemented to ensure the principles of equalitpagithe citizens of a society and to reduce
poverty. An American sociologist, Marshall, desedithe modern welfare state as a distinct
combination of democracy, welfare, and capitalidtarshall, 1950).

In this way, the government is responsible for eénguhe social and economic security of the
people through pensions, social security bendfiite health care and free education. In
addition, government ensures access to basic E®wuch as housing, health care,
insurance, education and employment (Béland e@R;l; Skocpol, 1991) to approach the
goals of a RBWS. The commitment to the gradual ssoé the full realization of ESCR in a
RBWS reflects the understanding that the full Edion takes time and depends in part on the
resources available to a state.

This commitment should be considered important @lamth the commitment to use the
maximum resources available. Thus, while gradublesement is a realistic commitment,
governments are not immune to problems. As govenisniake steps to gradually realize
ESCRas well as CPR, they must show that they ang tise maximum resources available to
further improve the conditions of their people (ABlyberg and Helena Hofbauer, 2014). For
the gradual realization of these rights, Rooseasked Congress to consider the means of
enforcing the Charter of Economic Law, becausedn is was certainly the responsibility of
Congress, but the courts could intervene, perhagsdtect the public from restrictions on
freedom of expression, and irrational detentionsroel or unusual punishments. But in cases
where law requires resource mobilization and tlweeefhas budgetary implications, legal
action is required through the courts (Olivier Den&ter, 2018).

In fact, the real measure of this gradual realwatf rights was what happened to the people's
real enjoyment of their rights, and any negligefwithout the intervention of the courts) in
setting the budget in turn negatively affectedripbts of the people. For this reason, the rule
of law in Iran, by strengthening participation dfizens in a parliamentary democracy,
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increases the transparency and efficiency of gomermt commitments, ensures the fairness of
ESCR, CPR, as well as administrative rights amdhgeations. Consequently, it can reduce
challenges to the stark differences between freemmfirestrictions.

Administrative rights in RBWS

In Iran, in recent decades, the government hasl tide adopt a scientific, modern and
economic approach, and the result has been prasciplwhich the applied approaches are in
line with the specific needs of a particular regiaith no any contribute to instability and
dissatisfaction of local people and with no anyicliflt in the realization of right approaches
in administrative matters.

According to William Robson, administrative law (ag body of law), in order to protect the
private rights of individuals within the law, eslishes a framework for the functioning of
organizations and departments by establishing aegptocedures, so that everyone can
appropriately fulfill their duties in accordancethwtheir obligations in front of other people or
institutions. The tasks of these administrative dateday are very extensive in the
government's timeline, and the task of dealing withir internal problems in planning,
organizing, directing, coordinating, and contrdllis much faster and easier than in the courts
(William Robson, 1948). In Iranian administrativam, the government can establish justice
with right-based approaches for its citizens thlrougdministrative suitable instructions
containing all ESCR.

Van Der Walt argues that welfare state social sgcactivities, including housing, health
care, education, and other social services, arelatgl by broad, complex, and ever-
expanding legal networks, in the broadest possiblese. These include formal legislation,
administrative laws and decisions, and most regéhd constitutional welfare law or the law,
as described in court rulings. The law in questi®rof a special kind, and this law is
"regulatory” and "instrumental”, not as the lawdtt@nally dealt with specific and separate
disputes, but in the formulation, guidance, formmtand implementation of social security
plans and the implementation of government goas(Wer Walt, 1987, 1995). In Iran, these
benefits are provided to the general public witlecsgl administrative rights, but if all
economic aids and unemployment benefits along imilirance for the affected individuals
and groups are considered, it will certainly besiuae to gradually realize the obligations of
an RBS.

The administrative affairs and structure of thertgyuthe characteristics of the government
cabinet and their role in Iran are already spetifiethe provisions of the constitution, which
may have slightly changed depending on the circamegts of the country. In these decades,
governments by maintain the economic and poliggatem in the most difficult conditions of
the country have tried to lessen poverty and digoation by providing the best social and
administrative services and by setting standardiridtrative laws and to shorten the way of
getting to an RBS.
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Flexibility of legal provisions in a RBWS

That is, is there any reason for courts and lawyersise their current knowledge and
creativity to find sources that are able to chatige predefined legal implications (for

example, human rights law, currency law, freedom, laxpression law, commercial law,

discrimination law, justice law,etc.) for the beiheff the people of the society? Courts must
act in such a way that their amended or enacted Ewd procedures are consistent with
various human rights instruments.

Legal provisions can be manipulated instead ofpéired and definitive forever. Judgment
itself is a strategic activity in which judges ub®se legal arguments that provide the best
justification for their desired outcome. Despitesthiexibility, however, judges are limited to
the fact that only certain "pairs of reason-asdistgyuments" are considered valid. In order
for their arguments to be accepted in the arexpértise to which they belong, judges must
reduce their arguments and the characteristich®fconsequent cases in a way so as to
accommodate a set of valid arguments (Jacobus fiekd@aniel Brand, 2009).

During his presidency in the United States, Kennditke the mainstream legal scholars,
seems to assume that law must be either decisivieremocably subjective and ideological.
Kennedy also seeks meta-principles to limit thdiapagion of conflicting rules. When he finds
none, he declares that judgment is merely an iggadstablished by law. In short, Kennedy's
report is structured based on one of two casewveantional understanding logic (Butha,
2004). It is true that a large number of humantggh Iran may be absolute for decades, but
they may be corrected by interpreting and weighihg scope of rights against other
legitimate interests, such as the rights of othiersnost cases, these reforms may be abused
by the government and not apply best practiceadividuals in the community who differ in
race, culture, religion, language or region. ThEects the fact that the government has not
implemented the minimum human rights standardsifionembers of its community and has
distanced itself from a welfare state.

The role of the courts in determining the budget o RBWS

In Section 3.1 above, we see the viewpoint of Reglset al. on the importance of budgeting
in the RBWS. At the heart of the issue of the fagof ESCR is the fact that the implications
of budgets imposed on states (or within the stiat@ther branches of government) follow
such rights. It is mainly because of these budgetaplications that the so-called multipolar
problem arises: courts or quasi-judicial bodiesegally decide on a case-by-case basis and
focus on the interests of individual litigants, @afined by litigants to decide community
issues. They are not well taken care of; Such asprmrities are ranked in spending between
education, health, public housing, or defense;n@ne importantly, saving the lives of those
in need of expensive medical care; Or funding printeealth care services for more people in
low-income environments (Stephen and Sunstein, 1999

It is also because of these budgetary implicatibasthe courts' ability to decide on economic
and social rights is frequently challenged. Fornegpe, how much should be spent on
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education or health care or national security, afdther the tax system is sufficiently
advanced to enable the realization of economicsaethl rights (Olivier De Schutter, 2018).
That is why tools must now be put in place to aliodependent oversight bodies, including
the courts, to evaluate the budgetary choices rogdmvernments to ensure that the welfare
state's goals are gradually achieved.

Discussion and Results

Introduction

The starting point of this study was the contramticfindings of research on some features of
the RBS and inequalities in ESCR, as well as CHRRs#& studies show that the politicization
of these rights by enforcers can reduce the grafifdlment of government obligations to
achieve a RBS. Thus, regulatory bodies in an RBSiggose penalties and punishments
commensurate with the significance of the issuscamduct, or negligence, which includes a
set of institutions or bodies, their directors @ntployees, and sometimes major shareholders.
On the other hand, in spite of laws and regulationgovernmental and non-governmental
organizations in various fields, we see a lackr@hing on right-based approaches as well as
significant weaknesses in the methods of repoitipgstice. Thus, this makes the laws and
regulations ineffective in the gradual realizatafrthe welfare state. Therefore, increasing the
quality and stages of monitoring the proper impletagon of laws, along with increasing
fines and public information about injustices isisidered important.

Therefore, religious people are needed to credliticah intellectual, social and economic
structures and bases (centered on the Qur'an amchBufor governing and administrating the
country. For the gradual fulfillment of these cortmments, careful and serious supervision of
righteous and devoted people is needed to prokielednditions of active participation for all
classes and races through growth and guidance.uBecanly under such conditions,
"realization of right-based approaches" will itde® a RBWS. The executive branch, along
with other branches, must eliminate the sourceiofldmental challenges and the bureaucratic
factor in order for administrative law fulfills adnistrative obligations more efficiently. The
administrative law was described in detail abovel ahe importance of its serious
implementation was clarified.

The Islamic society of Iran, in order to observe ghinciples of ESCR in which the freedom
and human dignity of individuals and groups arg@eeted, must choose wise and committed
representatives so that administrative law canillfuddministrative obligations more
efficiently. It is clear to every Iranian that tkempetence and responsibilities of the three
branches are specified in the constitution of Idaum, it is important that the coordinating,
supervisory and judicial councils of these forcasthe city, region, district and village
perform their duties well so that gradual real@atiof right-based approaches in all
dimensions in all environments to preserve freedoxdependence, unity and territorial
integrity. When this RBWS is established, the emoiepsocial, cultural, political and military
dependence on foreign and international institgtiamd powers will decrease. Iran has
experienced a number of these challenges in thedoef sanctions. Therefore, it is clear that



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 10, Issue |, January 2022
www.journaloflegalstudies.co.in Page7

in such unfavorable conditions of the country, duehe abuse of some powers inside and
outside the country, disturbing the internal orded inciting dissatisfaction of some groups,
races and or important people, the path of getoran RBS has been longer.

Minimum living standards in a RBWS and structure ddined in this research

In reviewing this research, according to the isgiesribed in previous chapters, to achieve a
RBWS, must be a communication between three camditi 1. providing employment,
housing and insurance, 2. deprivation, non-diseration and equality, and 3. right-based
approaches and good governance. This communicationld be in such a way that the
gradual realization of right-based approaches asmt gyovernance lead to a RBWS. The
following three conditions (a, b, and c) are sefgdyainterpreted, and then the relationship
between them is plotted as showrtig. 1.

Condition (a). This condition states: "Everyone in a society thesright to a standard living,
adequate for the health and well-being of himsed his family [employment, housing and
insurance]. In order for he can have food, clothémgl healthy drinking water, energy for
cooking or heating and lighting, medical care, 8eaey social services and the right to
participate in various aspects of life, and provégeurity and well-being for himself or his
family".

This is a right that all countries, especially lregcognize it. Only in these circumstances the
right to dignity of an individual is protected bhket authorities of a government, and that
government can claim that have fulfilled conditify) [deprivation, non-discrimination and
equality], the condition which | describe below,dahas paved the way for the gradual
realization of the welfare state.

Condition (b). Non-discrimination and equality require equahtneent of an individual or
group or ethnicity, regardless of "age, color, owality, appearance, race, religion, sexual
identity, culture, disability, ethnicity, gendercasexual or social orientation." Applying such
inappropriate behaviors may systematically deppeeple with these characteristics in a
society of many material benefits for a short eg@eriod of time.

Subsequently, by imposing such irreparable harmsh(ss, directly or indirectly unfair job
and employment practices with various excuses aedasios, failure to provide health care,
insurance and education at an appropriate age,ofskcial security) for these people and
their families the grounds for the formation of pay are provided.

Condition (c). Right-based rights or human rights-based appreacire a series of
approaches based on international human rightsatds designed to support individuals and
groups of different languages and races in a sodmtmeet condition (b) above (i.e.,
deprivation, non-discrimination, and equality). Téfere, these approaches should be acted
upon (by respecting and responding appropriatelg tmely to the priorities of these
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individuals) by legislators, executives and offisiao that rights holders achieve their rights
by participating in the affairs of society.

In implementing and then analyzing social and malitpolicies, these right-based approaches
and criteria for a long-term vision the transpayemeist be conducted using new technologies
in a method that the authorities are aware ofthesiice that has occurred to an individual or
a group in a timely manner. In an e-governmentctviioday in most countries, as such in
Iran, have been established for the welfare ofeits, smartening government actions and to
achieve the goals of the welfare state, these rehnblogies have demonstrated their great
advantage. Therefore, legal observers should be meare of the weaknesses and possible
breaches of this type of welfare state, whose maat is for the gradual realization of RBS.
Figure 1: Outline chart for the Welfare State

Deprivation 1 Right-based
Nondiscrimination approaches (RBA
Equality Good governance

Employment

Housing —
Job Realization of

RBA&GG

Right-based
welfare state

5. 3 Possible vulnerabilities in a right-based wedfe or modern state

Potential vulnerabilities in a right-based welfaremodern state, which has often relied on e-
government in the last decade, may cause the tamyparerasing of the personal information
of individuals or groups. Typically, these typesrdfingement tactics and procedures may be
due to the negligence of the authorities in hagdiive archived files in the system (apart from
the discussion of targeted malware or hacker agtagkich is less obvious here), weakness or
lack of timely access to electronic systems. Is tegard, due to the possibility of free access
of these middle-class authorities to the most sgasinformation of individuals and the
treatment of these individuals in a favorable mantte field of discrimination and injustice
flourishes and the gradual realization orb’s gbasomes more difficult.
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In such cases, the laws of information securityutdhdoe enforced by the courts with the
advice of lawyers to determine the cause of weaknpeverty, backwardness of some
individuals or groups compared to their peers atsdume time. For example, if a ministry or
company (governmental or non-governmental) hasaaegligent in recruiting, selecting,
hiring or providing welfare should face large gaveent fines, court costs, e-discovery costs,
legal fees, notification fees, and brand devalmatees, via executors or legislators of those
governmental or non-governmental organizationsh@dlgh in most cases the abolition of the
basic rights (mentioned in the condition a) of adividual is irreparable in comparison with
his peers, but the development of these injustices reverse the path of the RBWS. [For
example, a person who is currently receiving a islybs Iran or has not benefited from
insurance and employment benefits for a long timki eertainly face irreparable salary
deficiencies.] If the current trend of supportitgde people (for example, receiving a subsidy
of 45,500 tomans (nearly 1.3 USD) per member imeaonth in 2021, due to high inflation
in the country) continues, we should not expectdabrditions for the gradual realization of a
welfare state, even if this trend of cash or comitgosupport is strengthened as a gradual
step. Unless a strong legal and regulatory teaforised to analyze the lack of access to the
minimum living requirements of these people and pensate for in a short-time period so
that these individuals or their families and sulbsedly their children benefit of a healthy life
in the not-too-distant future at the same timeha# peers.

The appropriate and timely time in this study iattfiwo people of two different "color,
nationality, appearance, race, religion, languaggual identity, culture, disability, ethnicity,
gender, sexual or social orientation” charactesgstprobably in Iran the characteristics of
culture, ethnicity, language and religion be moistinct and discussable, simultaneously
apply for the minimum living requirements (conditia: housing, job and insurance).Among
these two individuals, despite having the sameilpges, only the congenial and arbitrary
person is selected and called and the other peimoyears with different excuses and
scenarios is deprived of his right. Instead, thesqe selected does not have moral-scientific
or moral-political or moral-social or moral-artistcompetencies. As a result, time when
unselected person (lost property, invalidated, hated, with older information, for example,
in graduates who are now competing with new graauahd whose competition has become
more difficult due to dropping out of school forlang term and getting older) should be
included in the list of people in need of governimevith attention to current methods of
government support it is no longer completely rapk.] This process of government support
for its citizens (especially those with high capitibs), which is completely contrary to
human rights standards, makes the gradual realizafithe RBS's goals far-fetched for years
for domestic and international observers. As losgsach injustices and ambiguities are
evident in a society, larger crimes against thesgple become so common that their touch
may be difficult for many.

Possible strategies to deal with potential vulnerdlities in a RBWS
In Iran, good strategies have been taken to dewblegoals of a RBWS in order to provide
the grounds for the gradual realization of the tFgdised approaches by fulfilling the three
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conditions (a, b and c) presented in the discusanahresults (6-2). In this study, based on our
studies and experiences, we concluded that a stegad advisory team should be formed so
that in the face of such injustices:

1. Investigate what kinds of rights of individualhen and where have been violated.

2. The result of the report should be presentatig@dndependent supervisory authorities and
after reviewing the completeness of the informatidnshould be sent to the judicial
authorities.

3. Judicial authorities must seek suspicious dmwviin related organizations as soon as
possible to prevent irreparable damages in ordewestigate the cause of the damages in the
individual or group. Because most of the time, ragiviidual or a group, with the cooperation
of a number of responsible people in some impodamestic bodies, seeks to create schism
and repress some people inside the country viad ¢buntry in order to fully support their
supporters in that country. It happens time whenpibwer in third country has bipolar aspect.
Especially in e-government, as well as in the drimternational sanctions, these harms have
been remotely facilitated by new technologies.

4. The judicial result to the Court of Justice mhetsubmitted to announce the immediate
methods of helping these people to the relevantarorgtions (housing and urban
development sector, the country's employment seatat the insurance sector). These
supportive methods must benefit the vulnerableqgreins the shortest possible time from the
minimum subsistence requirements.

5. At this stage, the legal team should communidiatectly with the vulnerable parties and
announce the result of the support provided tqutieial authorities.

The gradual realization of SECR obligations in a RBVS

In Iran has been good and continuous support frben government for the effective
implementation of social, economic and culturahtigthrough the gradual realization of
relevant issues. A right-based approach, with tlaelgpl realization of social, economic and
cultural rights, can be developed by the courta imay that leads to an RBS. A right-based
approach with gradual realization can review rahitysnlicies and focus on improving access.
The government must choose the appropriate pathtbdogradual realization of these rights.
Since the gradual realization of these goals bygiernment requires the fulfillment of
various obligations with different dimensions, teealuation of this work along with the
courts can be carried out with more confidence.

Because reviewing right-based approaches and fdegti shortcomings can help the
government to use all available resources and cespanan rights frameworks to meet all
types of rights in its community with revised prdoees. In order not to impair the provisions
of human rights during the gradual realizationlwse rights, the Constitutional Court must
take a firm step to continuously review the pobkcie order to focus more on the concept of
equality as well as respect for the deprived. Tioeee the complexity of the problems
regarding the basic rights of each individual isgseat that the government alone cannot
claim to have solutions for all of them. It is leettwith the participation of those who take
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advantage of these problems, to be taken stemustainable development of society for the
benefit of the poor individuals. Moreover, the pamming must be in line with gradual
realization of human rights to be considered an RB& the viewpoint of observers.

Assessment of the gradual non-realization of SECRotigations in a RBWS

Inadequate access to health care and social sgrifedbility to present in some partnerships,
non-payment of insurance even at older ages, pmalsassistance and education leading to
socio-economic rights claims, as well as differantlerstandings of Iranian politicians in
official political institutions as a dilemma in sety can sometimes lead to violated human
rights commitments and raise major political consetn addition, the causes of poverty and
lack of access to the minimum basic necessitiesimail) purely political, not addressed for
a long time by important domestic authorities, 2y que to a lack of domestic funding and
widespread universal recession. In case (1), pponpoverished people with political goals,
in spite of their endeavor through all lawful opi#oto achieve the minimum basic needs, do
not succeed due to the strict laws set againstirtti@idual. Furthermore, in case (1) all
dominant groups consider this need of poor peoplean-political and may attribute the
problem to the personality and behavioral charesties of these poor people and not to the
provisions laid down against the ESCR of these people, which its comprehension is hard.
In case (1) the government considers the procesbaifience for a limited number of people,
while many are completely free to enjoy ESCR, drebeé people may not attend this kind of
freedom and obedience (usually non- absolute)ai 8ociety. In such society, government is
no longer able to gradually achieve the goals c6RB

However, despite the constraints imposed, domediservers, with new interpretations of
Iranian legal provisions and the implementation eofforceable laws, can fuel evolving
policies, diminish the gap between restrictionst (nterpretable macro-cultural restrictions)
and freedom (freedom for some, rightful accesti¢doasic necessities of life) and provide the
best justification for their desired results. Intspf all them, sometimes some inequalities
may not be related to political and social justgsies defined through higher authorities, and
this deprivation, dependence, and poor status neayelated to incompetent local issues,
technology, etc. (especially in some Middle Eastuntries). In both cases, the process of
interpreting and applying ESCR with right-based rapphes must be established and then
implemented in order to defend those whose riglasehbeen violated so that these
individuals as their peer’s timely benefit from opjunities, dignity and rewards in
appropriate age.

In fact, these are the privileges and benefits thase wronged individuals should have
received at a younger age (like other their dontimeeer groups), but given to them after
enduring the worst living conditions that have heen commensurate with their dignity and
literacy, something that is really visible in someses in Iran. As a result, one should not
expect the formation of an RBS in such societiesy vguickly. Because the fulfilled

obligations are not in line with right-based appttes of human rights, and in major decision-
making those dominant groups have formed a bigwolacess in society. In addition, the main
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decision-makers in political discourses may see diweses of poverty and deprivation of
vulnerable groups as nonpolitical and special aigsrand the three branches of government
in Iran may seek different and irrelevant interpatieins for the politicized needs of the
protesters.

Conclusion

Our conclusion is based on previous studies andwurefforts to analyze the reasons for the
growing variety various findings on the charact@ss of the RBS. Good and continuous
support from the government for the effective impémtation of social, economic and

cultural rights, and CPR is possible through thegal realization of issues. In studying these
important approaches and the gradual realizatiothe@fgovernment to achieve an RBS, we
concluded that there have been good and continumqsorts from the Iranian government for
the effective implementation of social, economid asultural rights through the gradual

realization of relevant issues. But the followiegal problems have remained.

The role of the courts in realizing the minimum bag standards of living in a RBWS

In order not to impair the provisions of human tgghwhile the gradual realization of the
minimum basic rights, the Constitutional Court migdte a bold step to continuously review
the policies in Iran to focus more on the concdpequality and respect for the deprived
individuals. Therefore, the complexity of the prabls regarding the basic rights of each
individual is so great that the government alonencaclaim to have solutions for all of them.
As a result, it is better with the participationtbbse who take advantage of these problems, a
series of effective steps to be taken by governrffugrgustainable development of society for
the benefit of the poor individuals and for gradusdlization of human rights, so that be
considered an RBS from the viewpoint of observassupervisors.

Interpretation of the ESCR and CPR of the courtsm a RBWS

Studies demonstrate the Iranian courts, as arfactebetween "poor groups and individuals”
and the "government”, play an important role inlidgawith economic, social, cultural, as
well as CPR. Therefore, they can contribute to deat@ development for the benefit of the
deprived "provided that there is civil and politieguality and guaranteed individual access to
the minimum basic rights [housing, health, insuereducation and minimum income] and a
dignified life". Moreover, courts can contribute development processes for the benefit of a
right-based society's economy to take effectivpsste order to legitimize the foundations of
RBS by creating competition between civil societg she government.

Iranian courts, as a set of tools with their pesi@pproach, can help to establish a right-based
society and state by creating a positive chang@enprocess of fulfilling the obligations of
ESCR. In this mission, the courts need to focusthmn processes, performance method,
reasoning procedure, fulfilment trend, and enforeat practices of executive systems and
smaller bodies. Because this can prevent any tgdéeprivations, inequality and social
ostracism. Most importantly, [simultaneously] pm®i access to housing, health care,
insurance, education, social assistance, and thaqgtion of equality or human dignity for
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members of society [without any political, raciéihguistic purpose]. This enforcement
practice of the courts should be conducted by thaidn courts with caution and without
compromising the integrity of other branches of ggovnent (legislature and executive) to
analyze the commitments made by the governmentiacide on a variety of legal issues.

Interpretation of the Legal Provisions of the Court in a RBWS

In Iran, homelessness, disease, poverty, inequadihd social and political ostracism
(ostracism from home, ostracism from hometown,aassm from workplaces commensurate
with one's dignity and literacy) may be among thebfems that require immediate solutions
by the three branches. Otherwise, the consequesfc#ss can increase the anger of the
people of the society and prevent the gradualzadin of the right-based approaches in the
country. The solutions offered by judges, lawyensl anterpreters should be much more
flexible than the legal provisions of traditionalhl thinkers. They should be aware that the
forward restrictions of an RBS are not usually pememt, and their legal interpretation with
new possibilities and their implementation with exthbranches may be challenging. In
contrast, the gradual realization of their legabvisions, if is enforced in accordance with
human rights obligations, will be generally acceptg the public.

The impact of government obligations on ESCR in a BWS

In Iran, larger analyzes of the government's comuaiit to the economic, social, and cultural
rights of individuals in society, as well as soaasts, inequalities, various policy processes,
and trend of dealing with deprivation and poverfow further studies of our current
approaches to problem solving does not promotestigigland inequality among individuals in
society. Rather, those governments and their matimoaties should lead to the consolidation
of right-based approaches to the gradual fulfilltngihhuman rights obligations in order to
achieve an RBS. In addition, we need to closelyyarseconomic and social resources among
affected individuals, families, or groups.

This is because it can help the government idefféigger and better people who have been
inflicted by discrimination, lack of funding, and sn. It should be noted, however, that very
minor and periodic benefits (such as subsidiest for most sections of society [middle and
poor] and then for less sections [only the poorlymanflict with long-term social policy
strategies. Therefore, relying on the primary aasidoneeds of individuals in these identified
poor families (through housing, employment, edaratind insurance) can prevent the loss of
national capital. Concurrently, the life expectarafy some people in need of housing,
employment and marriage will grow in these famitiepave the way for justice and equality.
Thus, in an overview of the above results, we batthe RBWS focuses on the elimination of
corruption and poverty, economic progress andgesir non-discrimination (in providing the
minimum basic needs, such as housing, employnmeance).

The current position of RBWS in Iran
To answer the question of "whether or not the RBWVIS been established in Iran or whether
there have been any changes “can be seen in thesdisn and results above and in the
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conclusion section. The comprehensive welfare syste Iran includes subsidized public
health services, health insurance plans, pensiord @her social security benefits.
Furthermore, the idea of a RBWS is based more enptinciples of equal opportunities,
equitable distribution of wealth and public respbitisy for those who are unable to enjoy the
preparations of a good life. Despite these growpnggrams, there is still a long way for
actualizing these programs of RBS in Iran. Dealiily the issue of administrative capacities
is one of the biggest legal constraints of highetharities in Iran, which has fueled
administrative corruption and incurred huge coststhe government. No effective efforts
have been made to identify effective human resauwsioel administrative changes.

In addition, in Iran, inefficiency of inspectiomé monitoring in administrative systems

(especially financial), inefficiency of managerspecational compression and defect in

monitoring work, unwillingness of the monitoring stgm to announce and inform about

discoveries, lack of fair analysis of violations tmpnitoring systems and other issues lead to
the failure of right-based approaches in RBWS.dses where the content of the provisions
has been well established on right-based approablags been consider so significant and
actions have been taken for their enforcement,ag hot been carefully thought out in

practice. Therefore, discrimination has preventes realization of the goals of a RBWS in

Iran.

Limitations

This research is based on pre-published empiriadiess and our experiences in the courts to
give us an overview of the RBS (a welfare statdwight-based approaches) in Iran. Since
the number of previous studies on costly approaghemewhat institutional) was slight,
evaluating their results than the third approaah,(Conservative) was more difficult.
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Double Jeopardy: A Global Doctrine
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Abstract
The doctrine of Double Jeopardy developed by thencon law countries simply means that a person cabeot
punished for the same offence more than once. @tk has been followed by many countries througtioe
world. Over centuries, the rule of double jeoparalgo known as autrefois acquit in law, evolved asfaguard
against unjust prosecution. The idea of double §edp is crucial for the integrity of the criminalgtice system, as
well as the protection of the rights of an accusElis research paper contains an analysis of thé¢ohial
background of the concept of the Double Jeopardiaso a complete analysis of the conceptual undeding of
the term “Double Jeopardy” in which there is a memtiof all the legal terms which are directly relatedthe
double jeopardy. The paper attempts to study tmeemt of double jeopardy in Indian law, with a foarsthe
unique preference of the Indian Constitution, as vesllhow it safeguards the rights of an accusedldb
examines judicial decisions on the limitations dodindaries of double jeopardy in depth. In thisgraghe author
has also mentioned the important concept of dojgalpardy which follows by different countries in therld, and
also discusses how the concept of double jeopandijfésent from the Indian concept.
The central topic of this research paper is theaid¢ double jeopardy. It appears to be a straightfard concept
but has far more serious implications. Becausebihsc premise of this research article is that deybopardy is
an important idea. We will start with the introductiof the title and then move on to the extent tachviti is
covered by due process of law.

Keywords:Single Prosecution, Double Jeopardy, Protection, @om Law, Autrefois Acquit

Introduction

The concept of human rights is relatively a newnameenon that has gotten a lot of attention
in the early twenty-first century. The rights aituktties of a person accused of a crime, which
guarantee him a fair trial, in legal terms are knag the rights of an accused. The rights of
an accused have developed throughout the time @scolintries are moving towards
constitutional democracy and the constitution ofocaintry provides various rights to the
citizens as well as non-citizens. Primarily théntgyof an accused only dealt with the trial but
later on after the first half of the twentieth aamtthe concept of rights of an accused widened
and it not only included the rights of an accusetha time of the trial but also included the
rights before and after the trial. Going to jail mison means having one's rights restricted.
That does not, however, imply that detainees anéedébassic human rights.

India is a democratic country having the longesittem constitution which not only
recognizes human rights as mentioned under paof the constitution but also tries to ensure

1 Lloyd Law College, Noida, Uttar Pradesh, Email sukntathur6636@gmail.Com
2 Lloyd Law College Noida, Uttar Pradesh, Email- mayankrajmauryaa@gmadm
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the protection of these rights and provides rensediecase these rights get violated. The
Indian constitution also protects even the bagjhts of the most vicious criminal which was
proved by the Indian judiciary in the Kasab triake® In India an accused has the right to
know the grounds of arrest, to be presented bdfe@emagistrate within 24 hours of their
arrest, to consult legal expert, to have free laegd| to be heard, etc. One of the very
important rights guaranteed in a conviction forrinal offences is the freedom from double
jeopardy. The paper tries to analysis the concémtoable jeopardy with reference to the
Indian constitution, its emergence, and its devalept over time.

The expression Jeopardy relates to the risk ofirtlietment that an alleged offender faces
when placed on trial for a criminal offence, whitee term Double Jeopardy refers to the act
of subjecting a client to a retrial for an infractifor which he or she has already been tried or
condemned once. Article 20 (2) of the ConstitutioReovisions includes the concepts of
"autrefois convict" and "double jeopardy," whichysthat an entity cannot be punished
repeatedly for the same conduct. An example oséme would be if a person, A murders B,
A cannot be tried for the offence of murder twice.

Furthermore, a person cannot be tried for diffeceimes based on the same conduct provided
that the offences are described in such a waythiegt prohibit the conduct of significantly
different kinds. Thus, in the above-mentioned examfd cannot be tried for both murder as
well as manslaughter, but he can be charged fdr lmorder and theft if the murder resulted
from the theft. It should also be noted that ttestdne is only limited to criminal offences
and does not include civil offences thus, in theecaf civil offences no remedy will be
entertained against double jeopardy.

To get a better understanding of the concept thtonyi of the Doctrine is to be focused on.
Although the legal context was much different, timtion of double jeopardy was not wholly
unknown to the Greeks and Rontafkis principle found final expression in the Digest
Justinian as the precept that “the governor shooldpermit the same person to be again
accused of a crime of which he had been acquitfete” double jeopardy clause is not
explicitly stated in Magna Charta, nor can it bieired. The doctrine of double jeopardy was
derived from the same source in both the contimemtd English systems of Canon lakw

the present-day society, we find Different underdilag of this topic in each country. It is for
the promotion of this doctrine that an independsamd strong Judiciary also acts as a key
element.

Conceptual Understanding
It is very important to understand the conceptuaaning of the term Double Jeopardy. The
term Jeopardy refers to the word “danger” of coteicthat an accused person is subjected to

8 *“Kasab trial showcased India’s protection of humarights,” Times of India Feb 9,
201ttp://timesofindia.indiatimes.com/articleshow/68904.cms?utm_source=contentofinterest&utm_ medium=t
ext&utm campaign=cppisist visited on 11 October 2021.

4Jay A. SiglerHistory of Double Jeopardyol.7 Issue 4 American Journal of Legal Histd$3-309 (1963).

SAlen Waston;The Digest of Justinia(first published 533, University of Pennsylvania&s 1985).
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when on trial for a criminal offence. Thus, thentéiDouble Jeopardy” simply means, the act
of putting an accused on the second trial of aaraié for which he or she has already been
prosecuted or convicted once. In order to avoid weng double jeopardy should be
prohibited which is double trial and double conkint and not necessarily double
punishment. In other words, we can say that if sgreis punished or convicted once he or
she cannot be punished for the same cause or effanihie criminal act for which he or she
was earlier punished or convicted that is “autefmnvict”. If the person is prosecuted again
for the same criminal act in the court, then helar can take the plea of Double Jeopardy as a
valid defense. There are five policy consideratiornthe Double Jeopardy doctrfne
1. Preventing the Government from employing its supemsources to wear down and
erroneously convict innocent persons.
2. Protecting a person from the emotional, financehd social consequences of
incessant prosecutions.
3. Preserving the finality and integrity of criminaiogeedings.
4. Eliminating judicial discretion over the chargingpess.
5. Restricting prosecutorial discretion over the cireggrocess.

The phrase “double jeopardy” is derived from thgaleadage "nemodebet duo vexari pro
unoeteademcausa,” which implies "no one shoulddomeanted repeatedly for the same
reason." The terminology “Double Jeopardy” clagfthe idea of prohibition of proceedings
for the same charge more than once. The core pkinof double jeopardy includes the old
pleas in bar of jurisdiction, namelutrefois acquitand autrefois convi¢t which means
previously tried and acquitted and previously trestd convicted respectively. These two
doctrines are only aimed to protect or defend erahdlefendants from the tedium and trauma
of re-litigatior?, when a felony prosecution is evaluated by a cdempecourt, it is final,
regardless of whether it is an acquittal or connaad it may be pled in the bar of a subsequent
accusation for the same violation.

The Doctrine of Double Jeopardy Worldwide

Many countries accepted the concept of double pelypglobally. There are a number of
international instruments and legal regimes whiatvigle restrictions on successive criminal
proceedings, these are: -

United State of America

One of the leading countries in the world, the EiState of America retain very strong
prohibitions against double jeopardy. The clausdafble jeopardy in the constitution of the
USA came in the Fifth Amendment which prohibits @mg from being prosecuted twice for
substantially the same crime. The relevant patheffifth amendment of the US constitution

5The Legal Dictionarfgttps://legal-dictionary.thefreedictionary.com/dtei#jeopardylast visited 12 October 2021.
"Autrefois acquit is a defense plea available to deused in the criminal cases, that he has beguittd
previously for the same offence and thus entithndischarge. Likewise, Autrefois convict dischargasaccused,
as he has been convicted previously for the safeadd.

8Daniel K. Mayers and Fletcher L. YarbrougtBigvexari: New Trails and Successive Prosecutiofns,74
Harvard Law Review 1 1960ttps://www.jstor.org/stable/1338213.
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says thatNo person shall be subjected for the same offéndee twice in jeopardy of life.”
The idea of double jeopardy was first exposed . Lanzg1922f, and is now also known
as the dual sovereignty doctrine. Additionallyaimy case, if a trial begins, but it does not end
in judgment (innocent, guilty, or acquitted), th@rgnal defendant can often be retried. This
often arises in cases where a jury can’t reaclcesida, and a mistrial is declared.

United Kingdom

The doctrines of autrefois acquit and autrefoisvednwhich was discussed above, have been
a part of the common law since the Norman Conquesl, they were regarded as crucial
components for the protection of the liberty of pleo The rule of law against double jeopardy
is an important part of the criminal law of the téai Kingdom, although the exception to this
rule of law was created in the year of 2003. Thé#igraent of the UK passed legislation in the
criminal act 2003 introduced by then Home SecretBigvid Blunkett to abolish the
previously strict prohibition of Double JeopardyHmgland®. It simply means that a person
cannot be tried twice for the same offence or crioree she or he has been acquitted from
the case. They can’'t be prosecuted again evemifev@ence emerges or they later confess.

Germany

The notion of double jeopardy is included in thau@gesetz, which is also known as the
basic law of the Federal Republic of Germany. Wheefaal verdict is pronounced and no
further appeals lie against it then in that casegckr 103(3) of the Grundgesetz provides that,
“According to the basis of general criminal law, moe should be punished more than once
for the same crime.” German court held that thesigion not only prohibits double jeopardy
but it also prohibits multiple prosecutiodsilmmediately just after the German Constitution
was enacted, the court ruled that the constitutipratection against double jeopardy is the
same as that granted in criminal law and criminmalkcedural law as construed by ordinary
courts®?

There are some exceptions to this rule, such dseifdocuments produced were false or
forged, if the witness violated his oath willfully negligently if the judge violated his official
duties in the case, and if the person dischargedtauitted makes a credible confession, in or
out of court, that he committed the criminal offenc

Indian Constitutional Provisions

The notion of double jeopardy existed prior to i@ependence of India as it was presented
under the provision of the General Clause Act whsathtes that, when an offence is
punishable under two or more enactments, the pengum committed the offence is not
subject to authorizing twice for the same offéficEhe Indian Constitution came into force
on 26" January 1950 which incorporated the provision aifltdle jeopardy. The rule against

SUS v. Lanz41922] 260 U.S 377.

1The Criminal Act 2003 (asp Blrict prohibition of Double Jeopardy in England
1BVerfGE 12 62

12BVEIfGE 3 248

13The General Clause Act, 1897 § 26.
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Double Jeopardy has been recognized as a funddmightain the Indian Constitution but it
is subject to some exceptions.

Section 26 of the General Clauses Act

This clause of our country states thidas to offence punishable under two or more
enactments, where an omission constitutes an affender two or more enactments, then the
offender shall be liable to be prosecuted or pwedsinder either of any of those enactments,
but shall not be liable to punished for the sanfermie.

Article 20 of the Constitution of India

Part Ill of the Indian Constitution provides prdien in the respect of conviction for offences.
The rule against double jeopardy is a fundameight under the Indian Constitution reads as
“no person shall be prosecuted for the same offanoee than onc&” Though Article 20(2)

of the Indian Constitution was borrowed from thighfiamendment of the US Constitution,
however, it does not include the notion of “Autlisfacquit”, which is included in the US
Constitution. Autrefois acquit is a French phrasat imeans “to acquit” thus autrefois acquit
simply means that any person who was previousty tand was acquitted or found not to be
guilty of the offence for which he was tried in tltase the person cannot be tried for the same
offence again as this will be considered as dojgapardy.

Indian Constitution only recognizes “Autrefois cigtg” which simply means that any person
who was previously tried and was convicted or fotmde guilty of an offence and was
accordingly punished for the same then that pecaonot be prosecuted for the same offence
twice as this will be considered as double jeopawttich is the violation of a fundamental
right in India. It must be noted that Article 20@)es not apply if there is no punishment for
the same offence as a result of prosecution, dsawél also does not apply in the cases where
an appeal against acquittal, if authorized by thecgdure, is present. As it is in essence a
continuation of prosecution and not the violatiéradundamental right.

The most important in Article 20(2) is that it has application unless there is no punishment
for the offence in pursuance of a prosecution. Wrte provisions of the Constitution of
India, the conditions that have to be satisfied&sing the plea of autrefois convict are:

1. Firstly, there must be a person accused offence.

2. Secondly, the proceedings or the prosecutmuld have taken place before a court

or judicial tribunal in reference to the law whicteates offences.

3. Thirdly, the accused should be convicted edhrlier proceedings.

Furthermore, it is worth noting that Article 20@@)the constitution protects the double trial or
punishment only in criminal matters and there exisd fundamental right in cases of civil
matters.

14The General Clauses Act, 18978 26.
15The Indian Constitution Article 20(2)
16Smt. Kalawati v. State of H.RAJR [1953] SC 131.
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Section 403(1) Of CrPc 1898 (Section 300 Of therime Criminal Procedure Code,1973
The protection of double jeopardy under sectior?P@f the Indian Constitution is more
limited as compared to the American and Britishasgts. Double Jeopardy protection is
provided by the American and British constitutidos a second prosecution for the same
offence, regardless of whether an accused was denvior acquitted in the first trial.
However, that is not the case in India, under Agti20(2), the accused is only protected
against double punishment if he or she has alrédy prosecuted and sentenced for the
same offence and is seeking to be prosecuted &gdine same offence, but it does not mean
that India does not recognize autrefois acquit.

The Indian procedural law, the Criminal Proceduel&; 1973 states that a person who has
been prosecuted for an offence by a court of coempgairisdiction and convicted or acquitted
of that offence shall not be liable to be tried floe same offence again while that conviction
or acquittal is in effect, neither on the sameuinstances nor for any other offence for which
a different charge than the one brought against ight have been brought under section
221 sub-section (1) or &) Here the term “same offence” shows that the affefor which

the accused shall be tried and the offence or cfamghich he is again being tried must be
identical, and based on the same set of ¥acfbus, it can be said that the Code of Criminal
Procedure accepts both the autrefois acquit armdfaist convict pleas. In order to raise either
of the pleas under the Code, the following elemamist be proved:

firstly, there must be a previous conviction oraitql;
Secondly, the conviction or acquittal must be lopart of competent jurisdiction; and
Thirdly, the subsequent proceeding must be fostime offencé.

Section 71 of the Indian Penal Code

Section 71 of the Indian Penal Code deals with ffenoe that has multiple parts, each of
which might be defined as an offence under variegal definitions, for example, man
slaughtering and murder. It states that in sucliramstance, the offender should only be
charged with one of the charges unless expreseljged differently. The Section also talks
about the possibility that the offence committedthg offender may fall under two or more
legal definitions, or that parts of the offence nimy combined to form a new offence, for
example, theft as well as murder, in such a cdse,court trying the offender is not
empowered to impose a punishment that is more sdfaan what it is competent to impose.
The competency of the court is provided under se@il of the Code of Criminal Procedtire
Firstly, if a person is guilty of two or more offess, the court can sentence that person for
such punishment for which the court is competemig & the punishment consists of

1"The Criminal Procedure Code, 1973, § 403(1).
18Act No. 5 of 1898.

19State of Rajasthan v. Hat SingkiR (2003) SC 791.
20State of Rajasthan v Hat SindB003) 2 SCC 152.
2IThe Criminal Procedure Code, 1973, § 31.
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imprisonment, it will be commencing the one aftex expiration of the other in such order as
the Court may direct unless the Court directs shiah punishments shall run concurrently.

Secondly, in the case of the consecutive senteheeCourt is not required to refer the
offender to a higher court because the total pumésit for the many offences exceeds the
maximum punishment that it is authorized to impase conviction of a single offence.
Provided thatneither that person be sentenced te than fourteen years of jail nor the total
punishment shall exceed twice the maximum penalty the Court is authorized to impose
for a single offence.

Thirdly, for the purpose of appeal in such cades vthole of the consecutive sentences given
will be considered as a single sentence.

Thus, it can be said that a person can be triechfme than one offence at a time but cannot
be tried after conviction or acquittal.

Additionally, there is an extra burden on both gotice as well as the magistrate to ensure
that the charges are framed against the accusegr@wer and without any error. If charges
are not framed cautiously, it can lead to doubtgimization of an accused, and on the other
side, it also creates problems for the state tsqmate a person as it should be.Since man can
remember, the doctrine of double jeopardy has befeature of the legal system, and it is an
honest attempt to safeguard the innocent. As dtrétscan be regarded as a positive and just
ideology based on equality, justice, and morality.

Legal Provisions

As mentioned above that in India protection fronulule jeopardy is both a constitutional as
well as legislative provision. The principle hasabeen recognized under the provision of the
General Clauses Act. Only autrefois convicts ammgaized under the Indian Constitution,
whereas autrefois acquits are included in the CofleCriminal Procedure, 1973. The
conditions that have to be satisfied for raising filea of autrefois convict have been
discussed in the caseMfgbool Hussain v. State of BomBay

In Venkataraman v. Union of India the appellant was investigated by the inquiry
commissioner under the Public Service Enquiry A860 and as a result, he was terminated
from the service. Later on, he was accused of timmathe Indian Penal Code and the
Prevention of Corruption Act. The court held thae tproceeding held by the inquiry
commissioner was an only inquiry and did not amdara prosecution for an offence. As a
result, the second prosecution was not subjecthéo riotion of double jeopardy or the
protection afforded by Article 20 of the Constituti

The Supreme Court concluded Rao Shiv Bahadur Singh v. State of %.Ehat what is
prohibited under article 20 is only the convictionsentence under an ex post facto statute,

22Magbool Hussain v. State of BombalR (1953) SC 325.
23\/enkataraman v. Union of Indi854 AIR 375.
2“Rao Shiv Bahadur Singh v. State of \ARR (1953) SC 394.
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not the trial thereof. It is not reasonable to argiat the provision against double jeopardy
only applies when both incidents occur after thengGieution. Article 20 does not have
retroactive implications; however, laws made wittrgactive implications should be limited
to that article. The court went on to say that émtire purpose of Article 20 would be
destroyed if it were to apply to ex post facto |amsicted after the Constitution was ratified.

It is to be noted that Article 20 (2) will be apgable only where punishment is for the same
offence, , InLeo Roy v. Superintendent District 3gil the Court held that if the offences are

distinct the rule of Double Jeopardy will not apfljus, where an individual was prosecuted
and sentenced under the marine customs act, andatlee charged with criminal conspiracy

under the Indian Penal Code, it was held that theseqguent prosecution was not prevented
because it was not for the same offence.

In the case oThe State of Bombay v. S.L. Apte and d@86F%he Constitution Bench held,
to function as a bar, the second prosecution amdesulting sentence must be for "the same
offence."” The most important criteria for attragtiArticle 20(2) are that the offences be the
same. Though the two offences are distinct, theefiteof the prohibition cannot be asserted,
even if the accusations of facts in the two conmidaare substantially identical. As a result,
not the charges in the two complaints, but the eédgmts of the two offences must be
analyzed and compared to see if their identitylmestablished.

In Manipur Administration v. Thokehom Bira Sidghthe Supreme Court concluded that
Article 20(2) does not apply if there is no penddiythe offence as a result of the prosecution.
Although the sub-Article expresses the idea ofedais convict, Section 300 of the Code of
Criminal Procedure incorporates both the princigieautrefois convict and autrefois acquit.
Section 300 has broadened the protecting wings &wérer by prohibiting a second trial on
the same facts, even for a different crime, if Hedeént charge might have been brought
against him for that crime under Section 221(1}hef Code. Under Section 221(2) of the
Code, he may have been convicted of any other ciitmshould be noticed that the idea of
"autrefois acquit" is not mentioned at all in Ai0(2) of our Constitution.

In KollaVeeraRaghavRao v. GorantlaVenkateswaraRao&e@tf) the Supreme Court of
India ruled that Section 300(1) CrPC has a broastmpe than Article 20(2) of the
Constitution. While Article20 (2) of the Constitoti merely specifies that "no person shall be
prosecuted and punished for the same offence nt@e once,” Section 300(1) of the
Criminal Procedure Code specifies that no one eatniéd and convicted for the same or even
a different offence based on the same circumstacemay be observed, Section 300(1) of
the Criminal Procedure Code is more expensive #rtiole 20(2) of the Constitution.

25_eo Roy v. Superintendent District JAIR (1958) SC 119.

26The State of Bombay v. S.L. Apte and d@61 AIR 578

2Manipur Administration v. Thokehom Bira SingiR (1965) SC 87.

28kollaveera Raghav Rao v. Gorantla Venkateswara R#otigersAIR (2011) SC 641.
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It is by referring to all these cases that it carrdasonably concluded that over centuries the
global understanding of the issue of jeopardy a$ved and the courts have had a major role
in interpreting the circumstances where this rale loe placed.

Comparative Analysis between Double Jeopardy and $sie-Estoppel or Res Judicata
Estoppel is a legal principle that forbids somedmen claiming or asserting a right that
contradicts what they have declared or what theHa# agreed to. Its purpose is to protect
people from being injured unjustly as a resulthef tontradictions of another's statements or
deeds. The ‘issue estoppel' is one of several tgpestoppels in which a litigant is prevented
from presenting the same issue in a subsequenifdhseissue has already been resolved in a
previous case.

Blair v Currar?®, last Para of page 531 of an Australian High Cqudgment established the
principle of "issue estoppel."

This idea has been used by the Supreme Court umdber of decisions. The Supreme Court
held the following on ‘Issue Estoppel' in the ca$®avinder Singh vs. Sukhbir Singh &Ors.
The theory of issue-estoppel, sometimes known ass& of action estoppel,” is distinct from
the principle of double jeopardy, or "otherwise @it as enshrined in Section 403 CrPC. It
also held that to utilize the rule of issue estdppet only the parties in the two trials be the
same, but the fact in question, whether provedgrmust be the same as what is sought to be
re-agitated in the second trial.

The doctrine ofssue-estoppdk distinct from the plea of double jeopardy, whatates that
no one may be prosecuted twice for the same offence

Issue estoppel is different from jeopardy as it @sako changes to the way the investigation,
inquiry, or trial is conducted under the Code oin@nal Procedure. It does not exclude the
prosecution of any crime, as the law of double g&dp does, but it does prevent evidence
from being presented to show a fact in the dispdieut which a finding has already been
made at a previous trial before a court of compgteisdiction.

In the case oPiara Singh vs. the State Of Punjghit was stated with regard tissue
estoppel’and‘autrefois acquit: The principle of issue-estoppel is a differennhgple, viz
when a competent court has previously consideriedtaal issue and rendered a decision in
favor of an accused Such a finding would constituteestoppel or res judicata against the
prosecution, not as a bar to the accused's trthtanviction for a different or distinct offence,
but as a bar to the reception of evidence to distat finding of fact when the accused is
tried later, even for a different offence permittgdthe terms of s.403(2), CrPC.

29Blair v. Curran(1939) 62 CLR464.
%Pjara Singh v. State Of Punjdb969) AIR 961, (1969) SCR (3) 236.
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Conclusion

There are two types of key elements in a legaksysif a country one is Legal Certainty and
the other is Equity. When a criminal is prosecutedl sentenced for a crime, he must
understand that paying the penalty expunges hik gnd removes the threat of further
punishment. Similarly, if the offender is acquittée must be confident that he will not be
persecuted again in the future. Thus, in ordeemave the fear of being prosecuted again the

concept of Double Jeopardy originated, which singdys that no person shall be punished
twice for the same offence.

The doctrine of Double Jeopardy varies from coumtrycountry. Some countries like the
U.S.A and many more even cannot allow a trial feicdm, if that victim is convicted once in
his early trial. But in India, we can allow manjats of a victim if he or she is not punished in
his or her last trial. The rule of double jeopaminnot be made rigid; thus, it is interpreted
differently in different situations. Judges usuakgep an eye out while interpreting the
provisions to ensure that no innocent persons amalized. The idea of Double Jeopardy
includes the desire to protect the individual fr@peat prosecutions that would subject him to
live in a continuing state of anxiety and insegurit
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Protection of Traditional Knowledge in India
Mamatha Ramapriya

Abstract

India must adopt a fair and inclusive stance aadvances in the twenty-first century to become anmaje on
the world stage. Approximately 8.6% of the enormpmyulation is made up of marginalized and vulnegatibal

communities, which play an important role in thegard. One can use their ancestor knowledge to lintte
ethos in a variety of academic fields. In fulfijithe Sustainable Development Goals of the UnitatioNs, this
would unquestionably bring about the proper balarfeemmoting Traditional knowledge could become a gtbj
for its rebuilding in post-COVID 19 circumstances whiée globe is rapidly losing its natural resourcés

addition to restoring the rights of these indigesotommunities, taking this action would help theiame

economy by incorporating Traditional knowledge itie field of intellectual property. It would be &rake of
genius for India to take the lead in the Global ®ou India has taken various initiatives regardithge protection
of traditional knowledge under intellectual properights, including the Traditional Knowledge Diditaibrary

(TKDL), which is a major step to curb biopiracy. Tpa&per discusses the significance of traditionalwdsolge
and the methods of protecting it.

Keywords:Indigenous knowledgécal knowledge, traditional knowledge, COVID 19

Introduction

Indigenous knowledge (IK), local knowledge (LK), daraditional knowledge (TK) all
generally refer to the well-established, long-stagcdtustoms and practises of certain local,
indigenous, or regional populations. It alludesthe global indigenous and local cultures'
knowledge, inventions, teachings, and traditiomadifional knowledge is passed down orally
from generation to generation and is developed fexperience gathered over many years
and fitted to the local culture and environmentyfically consists of tales, songs, folklore,
proverbs, cultural values, beliefs, and ritualsvaedl as local laws, dialects, and agricultural
techniques, such as the evolution of plant and alnbreeds. Because it has been practised,
sung, danced, painted, carved, recited, and pegifior millennia, it is occasionally referred
to as an oral traditioh Traditional knowledge is primarily of a practiazture, especially in
areas like agriculture, fishing, health, horticudtu forestry, and general environmental
management.

Traditional knowledge is defined by WIPO (Worlddhéctual Property Organization) as the
knowledge, skills, customs, and know-how that hasen established, maintained, and passed

134 Year Law Student, St. Joseph's College of Law, Bengal Email id: haravumamatha@gmail.com
2Shodhganga.inflibnet.ac.in. 2022hodhganga : a reservoir of Indian theses @ INFLIBN[Efline] Available
at: <https://shodhganga.inflibnet.ac.in/bitstread63/22605/11/11_chapter4.pdf> (Accessed 15 Jud2 R0
SConvention on Biological Diversity, Chd.int. 2015. rbduction. [online] Available at:
<https://lwww.cbd.int/traditional/intro.shtml> (Acssed 12 July 2022).



Mamatha Ramapriya Page?27
down within a society, frequently forming a partitsf cultural or spiritual identit§. Although
Traditional Knowledge does not yet have a univérsedcognised definition, it may be
claimed that it accepts both the actual contentirdbrmation and shared cultural
representations, such as recognisable traditidagas sind symbols Knowledge as a whole,
namely knowledge derived from traditional intellest effort, which includes know-how,
habits, skills, and inventions, is referred to aaditional Knowledge. For instance, Ayurveda
uses readily accessible plant and animal resourcegjng it available to everyone and
particularly effective in treating chronic illnesséince a long time ago, basic ingredients like
turmeric, onions, and "doob" grass have been usetletit exterior wounds at low cdést.
Although Ayurveda is well-established as a scienbeditional knowledge has a lot to
contribute to it.

This has developed over many ages in harmony véatarae and has been passed down from
one person to another via practice and occupaltids.a valuable source of knowledge for
indigenous societies. A contemporary society, idiclg India and other countries, may
benefit from its inclusion in terms of knowledgeadian culture and civilization have a long
history and a significant amount of Traditional Kwiedge. Although contemporary
technology has mostly superseded the technology ins@manufacturing processes, traditional
knowledge is still valuable because of its envirentally benign, time-tested techniques and
historical cultur€.

The Significance of Traditional Knowledge

The majority of local communities' identities ao®ted in their traditional knowledge. It is an
essential part of the social and physical enviramneé a community, making its maintenance
of the utmost significance. The interests of itgfld custodians may be harmed by attempts to
misappropriate the knowledge or to use it for indalsor commercial purposes. This must be
protected and nurtured for sustainable developnrenaccordance with the interests of
knowledge holders in the face of such hazards.deweloping nations in particular, it is
crucial to preserve, defend, and promote local canities' inventions and practices that are
founded on traditional knowledge. Their indigenquactices and biodiversity endowment,
which is rich, is essential to their developmeradé, environment, culture, religion, identity,
and health care systems. However, this pricelesst &sin danger in India.

Despite having only 2.4 percent of the world's atefarea, India is home to 7-8 percent of all
species known to science, including approximaté&yd0 plant species and 91,000 animal

“Wipo.int. n.d. Traditional Knowledge. [online] Avable at:
<https://lwww.wipo.int/tk/en/tk/#.~:text=Traditiorfa&l20knowledge%20(TK)%20is%20knowledge,its%20cultural
%200r%20spiritual%20identity.> (Accessed 17 Jul220

5 Ibid.

6 Mishra, Garima & Singh, Pradeep & Verma, R. & Kunfachin & Srivastav, Saurabh & Jha, K. & Khosa,.R.L
(2011). Traditional uses, phytochemistry and phaotwgical properties of Moringa oleifera plant: Arerview.
Der Pharmacia Lettre. 3. 141-164 (Accessed on 12022).

"Hirwade, M. and Hirwade, A., 2012. Traditional Krledge Protection: An Indian ProspectiZESIDOC
Journal of Library &amp; Information Technolog$2(3), pp.240-248.
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species. Four of the 34 biodiversity hotspots enplanet—the Himalaya, the Western Ghats,
the North-East, and the Nicobar Islands—are locatethdia® Additionally, India is the
world's largest supplier of medicinal herbs, and philosophies underlying the traditional
medical systems known as Ayurveda, Siddha, and iUsraginated there between 2500 and
500 BC?

Yoga and Ayurveda were both developed in Indiaidnd the country where yoga first
emerged as a way to unite the body, mind, andtspiriexercises, postures, and other good
habits. Even though it is currently widespread dberglobe, its importance has to be shared
more widely among everyone. Nearly all religiond asects with Indian roots, such as
Hinduism, Jainism, and Buddhism, have their rontgdga. Due to the size and diversity of
the population in India, there is a need for sdiientdata gathering and distribution for
research and practical use. Tribal populations @hatmarginalised and vulnerable make up
about 8.6% of the huge population, and they arei@rin this regard.

India was a successful exporter of cotton and gdkments, but after using machines to
produce them in Great Britain, this industry wasiaated by the British government's high
tariffs. Many families who were employed in thisnkdan many states of India lost their jobs.

Indian clothing was of excellent quality, and seddamilies continue to work in the industry

today. Good examples include Banarasi saris, Balaparam Handlooms' cotton and silk
from Kancheepuram. Such clothing's make knowledgeucial for Indian industry as well as

for future research.

In India, there are numerous dances performed iiow& languages with a wide range of
themes, costumes, attitudes, and musical instrigngnime things have been written about in
literature, but others were too vivid to be recardmdian skills and agriculture are unique.
Traditional wisdom is demonstrated through croge lilheincha and sun hemp, which are
grown for compost on farms and take 30 to 40 daygdw. When planted together, turmeric,
potatoes, and chiles produce more. Products framesplants and animals are utilised to
increase the yield and safeguard a few particutapsc Various techniques are used to
manage livestock as wéfl Darjeeling tea's distinctive flavours were develbpocally too.
Indian sculpture and art are well known worldwitmwever, they are frequently exploited
without giving credit to their creators. For instan Madhubani or Mithila paintings, which
are thought to have begun during the Ramayana qyedce created using the hands,
matchsticks, pen nibs, twigs, etc. Paints are allyianade from natural materials, typically
trees. The painting depicts weddings and other isp@vents. Animal, bird, and plant
sketches are utilised to embellish the paintingdedtures three caste-based styles. It is

8National Biodiversity Authority, India’s Fifth Natiml Report to the Convention on Biological Diversi?p14,
available at <http://nbaindia.org/uploaded/Bioditgisdia/5th_NationalReporttoCBD.pdf>, last visited b#-07-
2022.

°M.M. Pandey, Subha Rastogi and A.K.S. Rawat, Indiaadilional Ayurvedic System of Medicine and
Nutritional Supplementation, Evidence-Based Compldéargnand Alternative Medicine (2013), available at
<https://www.hindawi.com/journals/ecam/2013/376884/5, last visited on 15-07-2022.

10 Supra Notes.
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exquisitely designed on many clothing in India asllwMany other painters have since
replicated this painting style without paying ctddithe creators.

There are worries that this information is beingdiand patented by third parties without the
previous informed agreement of knowledge holdedsthat few, if any, of the profits earned
from it are distributed to the communities in whdtmoriginated and now resides. Such
worries have elevated traditional knowledge tottheof the international agenda and sparked
a heated discussion on how to safeguard, protdeange, and sustainably use the knowledge.
Traditional knowledge has always been a valualdeuee that is simple to obtain and is
therefore vulnerable to theft. Traditional knowledgparticularly that pertaining to the
treatment of various ailments, has given technecligy nations ideas for developing
biologically active compounds. In other words, lmspecting makes use of traditional
knowledge. Additionally, because it is simply thbtghat because TK is in the public
domain, communities have renounced any claims ibig frequently misappropriated. India
is a biologically varied country, and it is well dmn that the traditional knowledge it
possesses about many resources, particularly trdicahesystem, makes it a wealthier
country. Nonetheless, this information must be lmoihserved and developed. India has faced
numerous challenges in her efforts to preservetfaglitional wisdom. These came up as a
result of firms receiving patents for knowledgettbeginated in India. An efficient way to
preserve traditional knowledge and stop others frstealing it is by documenting and
digitising it in the form of a TKDL.

Cases of Biopiracy

The theft of biomedical information from traditidn@and indigenous communities or
individuals is known as biopirady.The word also refers to bioprospecting without the
permission of the local community and can be usatkhote a breach of a contract governing
the access to and use of traditional knowledgeh& Harm of the provider. Only seven
medicinal plants with Indian ancestry were includiediearly 80% of the 4,896 references to
individual plant-based medicinal patents in the TS 2000, according to the CSIR.

Three years later, these medications were the dutlj@early 15,000 patents dispersed across
the US, UK, and foreign patent offices' registri€bis number increased to 35,000 in 2005,
which amply indicates the developed world's inteiasthe knowledge of the developing
world .2 It just so happens that none of the patent exasiiage from developing nations,
giving them a virtual pass on stealing native kremlgle from the Old Worlé"

Ugrivastava, M., 2011. Bio Piracy of Medicinal Pl&&amp; Practices: Sacrilege of Aboriginal Indiamditional
Knowledge SSRN Electronic Journal

123en, S., & Chakraborty, R. (2014). Traditional Knadge Digital Library: a distinctive approach to ot and
promote Indian indigenous medicinal treas@errent Sciencel06(10), 1340-1343.
http://www.jstor.org/stable/24102476

Bwipo.int. n.d. [online] Available at:
<https://www.wipo.int/edocs/pubdocs/en/patents/@@dd_pub_901_2005.pdf> (Accessed 14 July 2022).
“Hirwade, M. and Hirwade, A., 2012. Traditional Kriedge Protection: An Indian ProspectiZESIDOC
Journal of Library &amp; Information Technolog$2 (3), pp.240-248.
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e Turmeric
Indian cuisine uses turmeric rhizomes as a spiealtbflavour. Additionally, it possesses
gualities that make it a useful component of mdaaoa, cosmetics, and colours. It has
been used for millennia as medication to treat ®amd rashe’$.A US patent on the use
of turmeric in wound healing was issued to SumarDKs and Hari Har P. Cohly, two
Indian expatriates working at the University of B&sippi Medical Centre in 1995The
patent was challenged in a re-examination procgedin the Council of Scientific &
Industrial Research (CSIR), India, New Delhi, ajtithe existence of previous art.
According to CSIR, turmeric has been used medigirfat thousands of years to treat
burns and rashes. Documentary proof of traditikmaiwledge, such as an old Sanskrit
manuscript and a 1953 article from the Journalhef Indian Medical Association, was
used to support their assertion. After determirtimat the invention was not innovative
and that it had been known in India for centurtbe US Patent Office cancelled the
patent in 1997.

e Neem

Numerous patents have been issued for neem (Azatirandica), a widely distributed
tree species in India with medical benefitdhe oil extracted from neem seeds can be
used to treat colds and flu; neem extracts cansled to combat hundreds of pests and
fungal diseases that threaten food crops; and whieled with soap, neem can treat
malaria, skin conditions, and even menindftis.

The US Corporation W.R. Grace Company and the UPabment of Agriculture
received a patent from the European Patent Offi6&0) in 1994 for a method of using
hydrophobic Neem oil to control fungus on plantscéllection of foreign NGOs and
lawyers for Indian farmers opposed the patent imtda 1995'° They provided proof that
Neem seed extracts' fungicidal properties, whickehaeen employed for generations in
Indian agriculture to safeguard crops, are notrgate According to the evidence, all of
the elements of the current claim were known topthielic before the patent application,
and the EPO decided in 1999 that the inventionnditiconstitute an innovative sté&p.
The EPO cancelled the patent that had been issuedém in May 2000. Nearly all rural
and semi-urban groups are aware of the numeroughhadvantages of neem. Indian
people of all backgrounds were divided in their @gpon to an American company's

15Supra notel 3.

18Bjotechnology Law Repqrt996. {BLR 2306} India - Prior Art - Turmeric. 15/6op.1065-1072.

17Alzohairy, M., 2016. Therapeutics Role of Azadirachtdica(Neem) and Their Active Constituents ineises
Prevention and Treatmerividence-Based Complementary and Alternative Megi2idl6, pp.1-11.

18 Bhattacharjee, S., 2020. The promise of nanomealicisearch with Sourav Bhattacharjéigleo Journal of
Biomedicine

19%Cordis.europa.eu. 20220RDIS | European Commission [online] Available at:
https://cordis.europa.eu/article/id/23505-epo-atsdppiracy-argument-and-revokes-pateiccessed 16 July
2022).

20 |ndia: Traditional Knowledge And Patent Issues: @werview Of Turmeric, Basmati, Neem Cases, Saipriya
Balasubramanian (Accessed 16 July 2022).
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attempt to patent neem. They dreaded the loomirgniy that the patent holder may
unleash after they had gained the IP rights.

e Basmati Rice

Another instance that caused a lot of trouble idbetla patent that the USPTO issued to
the American business RiceTec for "Basmati ricediand grains.” In India and Pakistan,
basmati rice is a traditionally cultivated aromadied of rice. Before the UK Trade Mark
Registry, Rice Tec. Inc. submitted an applicationregistration of the mark "Texmati."
The granting of this invention gave rise to sevéPatoncerns outside of those covered by
patent law, such as those involving trade namegandraphical indications.

Due to the inferior quality of Basmati rice growmthe US compared to the high-quality
Basmati rice being cultivated in northern India d&akistan, RiceTec had been granted a
patent for the invention of hybrid rice lines ticambined desirable grain traits of Basmati
rice with desirable plant traité. This would help in growing a better crop of Basiniae

in the western hemisphere, especially the US. Is waccessfully opposed by the
Agricultural and Processed Food Exports Developrderthority (APEDA). Along with
two scientists' statements, various papers on Basioa and the research done on the
grain in India were submitted with the re-examioatrequest; one of these publications
prompted the USPTO to recognise that the basictasse of RiceTec were not evident.
As a result, RiceTec decided not to appeal the WBLTuling and reduced its twenty
claims to just three. It was contested, and aftedgvéhe USPTO revoked it.

Protection Methods

The World Intellectual Property Organisation takesgnizance of the problem. It has
reaffirmed the necessity of using intellectual mmyp rights to defend conventional
knowledge systems. There are primarily two wayssafeguard conventional knowledge
systemg3

Defensive protection: Giving the community access to legal remedies thiap the
exploitation of their knowledge systems is onetetyg to safeguard traditional knowledge
systems. Defensive protection is created througlombination of legal options and
techniques that can stop outsiders from abusingraamty knowledge networks. Making a
list of current traditional knowledge systems aafalié to patenting authorities is one effective
approach to do this. Patenting authorities may these quick reckoners or lists when
awarding patents.

2ICordis.europa.eu. 20220RDIS | European Commission [online] Available at:
<https://cordis.europa.eu/article/id/23505-epo-ptediopiracy-argument-and-revokes-patent.> (Aa@dds July
2022).

22Rangnekar, Dwijen & Kumar, Sanjay. (2010). Anotheok at Basmati: Genericity and the Problems of a
Transborder Geographical Indication. The Journ&Vofld Intellectual Property (Accessed 13 July 2022
Zptse.com. 2022mportance of Protection of Traditional Knowledge IPTSE [online] Available at:
<https://iptse.com/what-is-traditional-knowledgedaran-ipr-protect-it/> (Accessed 14 July 2022).
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Positive protection: Knowledge holders have the authority to seek ssdegainst improper
use of traditional knowledge and to profit from eomic success. Many nations have put in
place particular regulations that give knowledgaers the freedom to choose how they want
to use their information. They can advertise thiormation repository and cooperate with
business entities to advance the knowledge system.

There are legal remedies within the Indian judiggstem that can help protect traditional
knowledge. For instance, two parties, includingdgedous people, can sign an agreement to
share the benefits of using the knowledge bank cemially. Prior Informed Approval,
which allows a third party to utilise knowledge hwithe knowledge holder's full consent, is
another effective protection measure availableotaraunities and third parties.

India’s Efforts in Protecting Traditional Knowledge

The curious case of turmeric brought India to tkkerdion of the world. The Council of
Scientific and Industrial Research (CSIR), Indighiaved a significant victory in 1997 when
it was able to withdraw a patent that two US-basaentists had fileé& The dispute started in
1995 when the US Patents and Trademarks Office T@$Rgranted a patent to two
researchers from the University of Mississippi Medii Center for their discovery of
turmeric's capacity to treat wounds.

In India, where people have used turmeric for maegturies to cure various illnesses,
including wounds, this came as a shock. On thergieuhat it was "prior art," a type of
customary knowledge, the CSIR then requested bigat/SPTO invalidate the patéhtThe
USPTO and CSIR then engaged in combat. The incidithtthe turmeric patent was viewed
as a warning sign for the appropriation of locabitional knowledge, particularly in the area
of medicine. Since then, a digital library of ttéminal Indian medical knowledge has been
created by the government and the CSIR. This ybveas established to safeguard Indian
traditional medical knowledge and prevent thefhtrnational patent offices.

Traditional medical information, including Ayurvedad unani, has been collected over time
by the Traditional Knowledge Digital Library througsystematic, scientific recordifg.

Additionally, these recordings have been translatéal a number of world languages. The
Central Government's then-Planning Commission &skedal a "Task Force on Conservation
and Sustainable Use of Medicinal Plants" in Jur@1&inding ways to make the protection

24 India: Traditional Knowledge and Patent Issues: @verview of Turmeric, Basmati, Neem Cases, Saipriya
Balasubramanian (Accessed 16 July 2022).

25Braendli, P., 1986. Trilateral co-operation EPO-UBPIPO 1983-1985 and associated projects of the
EPO.World Patent Information8(2), pp.66-69.

26Sharma, D., 2022ntellectual Property Rightsnd Protection of Traditional Knowledge: A General ladi
Perspective | SCC Blog [online] SCC Blog. Available at:
<https://lwww.scconline.com/blog/post/2020/06/2Zllgctual-property-rights-and-protection-of-tradital-
knowledge-a-general-indian-perspective/> (Accedseduly 2022).
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of "patent rights and IPR of medicinal plants" easias one of its goat$.One of the Task
Force's many recommendations was the establishofientibrary to ensure the collection of
traditional knowledge on a single platform. Thizrdiry would be accessible online and would
help demonstrate to the rest of the world thatiticathl medical knowledge in India is prior
art, meaning that patent applications based on knotvledge would not satisfy the criteria
for novelty?® As a result, a database of traditional knowledgldia was created.

The Traditional Knowledge Digital Library (TKDE)is a database that contains more than
2,50,000 formulas from the Ayurveda, Siddha, Unanij Yoga traditional medical systems
in India. TKDL is an innovative attempt by India $top the misappropriation of the nation's
traditional medical knowledge at foreign patenticgf$, which is essential to meeting the
healthcare demands of more than 70% of India's lptipn as well as millions of people's
daily needs®

The development of India's digital library as aetesive measure to combat biopiracy and the
theft of traditional knowledge has drawn attentfoom around the globe. However, merely
acknowledging something does not suffice; it iseasal to put in place a fair benefit-sharing
systent! In 2005, the TKDL expert group estimated that agjmnately 2000 incorrect
patents relating to Indian medical systems weradgjranted on an annual basis at the
international level, primarily as a result of tlatf that Indian traditional medical knowledge,
which is available in local languages such as S#ns#indi, Arabic, Urdu, Tamil, etc., is
neither accessible nor understandable for patemhimers at the international patent offiéés.

Protection of Knowledge- A Double Edged Sword

The concept of indigeneity can nevertheless be @&yepl for the opposite purpose of
integration even when it is given priority with tlagparent goal of promoting indigenous
businesses as a separate category. Under theajuisbgenous enterprise, it promotes trades
that are basically capitalistic and use traditiod difference to further the integration agenda.
This is consistent with past research by Lindroidt demonstrate how capitalism has spread
in a flexible way?® Capitalist systems have the ability to take on yngarbs and secure their
own spread by being versatile to a large degreediBguising the exploitative class-based

2IV.K. Gupta, An Approach for Establishing a Traditid Knowledge Digital Library, 5 JIPR 307 (2000),
available at <http://nopr.niscair.res.in/bitstreaA¥456789/26010/1/JIPR%205%286%29%20307-
319.pdf>,(Accessed 12 July 2022).

28Prashant Reddy T., Sumathi Chandrashek&@esgte, Copy, Disrupt: India’s Intellectual Property
Dilemmas271 (Oxford University Press 2017) [Accessed 18 2022].

29Tkdl.res.in. 2022TKDL Traditional Knowledge Digital Library[online] Available at: <http://www.tkdl.res.in/>
(Accessed 16 July 2022).

30bid.

31Chakrabarty, S.P., Kaur, R. A Primer to TraditionaloM/ledge Protection in India: The Road Ahéaigterpool
Law Rew2, 401-427 (2021) (Accessed 16 July 2022).

%2lbid.

33Lindroth, M., 2014Indigenous Rights as Tactics of Neoliberal Govereamractices of Expertise in the United
Nations [online] Available at: <https://journals.sageprdm/doi/10.1177/0964663914524265> (Accessed 25 July
2022).
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relationships that are crucial to capitalism inigashous contexts as traditional social bonds,
capitalism can grow theré.

In this way, the same style of indigenous buildirsgd by colonial authorities to further their
interests is also exploited today to benefit cdipita®® Even when indigenous businesses
function in a largely uniform manner inside the italst system, their claims of
differentiation based on particular interpretations indigenousness serve to advance
capitalism while giving the impression of genuiristidction. As entrepreneurship is carried
out inside capitalism's broad framework and by gisinavoidable relationships with various
aspects of capitalism, the integration endeavoerethy displays the effect of capitalism as a
whole.

The resistance project, on the other hand, denaiastthat indigenous people living on the
periphery do have some agency in the face of depits escalating assault. In a society
where cultural distinctions are more and more @okéd, statements that invoke tribal
institutions and use tribal sensibilities in thenwxt of developing capitalism express
indigenous assertion and claim to existence.

Indigenous people are able to and frequently dansorder to advance specific forms of
resistance. Additionally, this is consistent witrleer studies that mention such agency from
different contexts. By conceptualising potentialmtounal reactions to the global economy,
some of the complexity involved in this expressidmesistance can be understdéd.

It is important to think about the two major degrs that communities face while adapting to
enforced economic systems. First is the optioroito ¢r leave the forced system. According
to the study's findings, the most common resporag eoosing to interact in various ways
with the global capitalist system. However, a selcoption concerns how the choice to opt in
might be put into practise in two ways, resultingah active or passive form of participation.
A passive opt-in would mean that the rules of theba economy are unquestioningly
accepted as they are. An active opt-in would emtaking significant changes to capitalism
institutions and practises to fit local goals anttural norms. Therefore, unless more attention
is devoted to how precisely indigeneity and entapurship are articulated to create resulting
formations, attempts to portray indigenous knowtedgoups as a substitute for capitalist
formations are not likely to be successful. If mipgs are made to preserve indigenous

34 Abdullah, Muhammad & Othman, Azmah & Jani, Rohan&&tholomew, Candyrilla & Pesiu, Elizabeth &
Abdullah, Mohd. Tajuddin. (2020). Traditional Knadge and The Uses Of Natural Resources By The
Resettlement of Indigenous People In Malaysia. Juraf Southeast Asian Studies. 25. 168-190.
10.22452/jati.vol25n01.9 (Accessed 25 July 2022).

3BANERJEE, S., 2011Embedding Sustainability Across the Organization:CAtical Perspective [online]
Available at: <https://www.jstor.org/stable/2310@44(Accessed 22 July 2022).

36 Anderson, R., Dana, L. P., & Dana, T. (2006). ledigus Land Rights, Entrepreneurship, and Economic
Development in Canada: “Opting-in™ to the GlobaldBomy. Journal of World Business, 41 (1), 45-55 gssed

22 July 2022).
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methods, these efforts must be backed up by caaetinaction on the many institutional
institutions that support such ways.

The development of alternative financial inclusi@ystems, the facilitation of the
operationalization of common property for communggals, the encouragement of the
formation of tribal cooperatives, etc. are exampliegotential support actions that might help
these policy objectives achieve better realisafidve Nagoya protocol has been crucial in this
situation. Both the user and the owner are intendeaghin from the protocol. Addressing the
fact that protection wouldn't have been necesshrthé knowledge weren't tried to be
capitalised is urgently essential. Giving fair @saand protection instead than just a little
portion of the earnings is the way to go.

Conclusive Remarks

Traditional knowledge has enormous potential towansman's emerging issues because
knowledge is power. Exploiting this knowledge isia@al, but it must also be accompanied
with benefit sharing, promotion, and protection.

One could consider traditional knowledge to be tievest member of the IP family.
However, in addition to the unwillingness of napthere are other considerations that must
be made when deciding how to handle this child.r&uly stated, the informal sector's
knowledge system, or customary knowledge, is fretjyeral and improperly documented,
making it non-defendabfé. India has advanced and established a reservaits aincient
knowledge, which expands on occasion, but at theddwmevel the demand for a legal
instrument grows mare pressing.

Traditional knowledge is frequently cited as negdinsui generis law as a potential answer
for adequate preservation, however until such aisasleveloped, programmes and initiatives
like Start-up India, Digital India, and the Natidm@ Policy can save the rapidly disappearing
system of traditional knowledd&lt would not be incorrect to state that in ordeehsure the
survival of the species and humanity, the younggregation must assist in safeguarding the
invaluable knowledge of an older generation.

- -

-

$’Supra note6.

385CC Blog. 2022Protecting Traditional Knowledge - the India stoily date | SCC Blog[online] Available at:
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(Accessed 17 July 2022).
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Socio- Legal Dimension of Live in Relationship
Ripunjay Singht

“Married in haste, we repent at leisure”
...... William Congreve

Introduction
India is widely known as a country with strong mMaf@ues and traditional integrity. Perhaps,
that's why bold exhibitions of romance go for astds such a typical society, least being
something like live-in-relationships in India. Thaion of a man and a woman is considered
as one of the most sacred acts in this countrywbiader, living together before marriage is a
bitter dampener for the staunch ethic upholdersvéder, the new millennium has ushered in
great changes even within the country that hasvéorbeen enshrouded in a blanket of rich
culture and heritage. India is a country, whiclsl@wvly opening its doors for western ideas
and lifestyles and one of the most crucial episcai@®ngst it, is the concept of live in
relationships. A relationship of a man with a wonrategal parlance is legitimate if is based
on proper marriage and illegitimate if not as pesirNage Laws. Live in Relationship is a
living arrangement in which an unmarried coupleegitogether in a long-term relationship
that resembles a marriage.

All over the Hindu and Christian worlds, marriageghn as a sacrament. Marriage began as a
sacrament implied a permanent and indissolublenuiovas a union not merely in this life
but also in all lives to come-an eternal union. Bianskarars ordained that once is a maiden
given in marriage, and the injunction was: “A tnéfe must preserve her chastity as much
after as before her husband’s death.

In this light one trend in the recent times that haen sticking out like a sore thumb has been
the issue of “live in relationship”. The impressithat one gets from the expression itself is
that of a relationship which is of a casual nattlieugh if we delve deeper into the issue it is
far from the truth. The couples who are enterintp itive in relationships are mature,
financially stable and above all independent irdirgls, who are ready to contribute what is
expected of them in a relationship of marriage. ®hky thing that they are not ready for is to
enter formally into the relationship of marriagdeTterm used by the Hon’ble Supreme Court
for such relationships is “relation in the natufenarriagé”.

1LL.M. (One Year Course) (2021-22), Law School, BaaarHindu University, Varanasi.
2 Amartya Bag, Succession Rights in Case of Live-lafR®iships: An Analysis in the Indian Context (Ma806,
2011 also available at SSRN: http://ssrn.com/altst2@d 1751 or http://dx.doi.org/10.2139/ssrn.2011751
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Due to the multiplicity of people entering into bukind of relationship the Apex Court
thought it imperative to lay down some kind of meent in relation to such relationships.
While deciding the above case the Court made aemde to the landmark US judgment of
Marvin v. Marvin The given case involved the famous film actor Mgavin, with whom a
lady Michelle had lived for many years without nyamg him, and was then deserted by him
and she claimed palimony. The term ‘palimony’ is@mbination of the word’s ‘pal’ and
‘alimony’ i.e., alimony being claimed by a pal dose friend.

Live in relationships, also called as ‘cohabitatisran alternative for marriage, by which two
persons of same or different sex can live togethitrout any legal rights against each other.
However, it is more common in western countriesitimaindia. It is a pure form of modern
adultery which is formed purely on the pillars ashionable and individual life styl&outh
generation of today is more interested in cohdbitaby which they can get a more friendly
approach to their relationship. Youngsters accepabitation to flee from responsibilities and
commitment or to explore each other’s life befor@mage. Usually, it is accepted by the high
classes’ society people.

Meaning of Live in Relation

“It's better to have a live-in relationship rathethan having a divorced life!”

This is common and line favouring live-in relatiansthe world. Live in relationship are not
new for western countries but these days the cdnsegdjusting its roots in east also. The
word live in is controversial in many terms in esstcountries

The legal definition of live in relationship i&n arrangement of living under which the
couples which are unmarried live together to cortduéong-going relationship similarly as
in marriage.”

In some parts of world these types of relationslaips valid but some countries are highly
strict for accepting the concept. It has been fotlmad younger generation is wider to accept
the live in relationships. Live in relation i.e.pabitation is an arrangement whereby two
people decide to live together on a long term oma@ent basis in an emotionally and/or
sexually intimate relationship. The term is mogqfrently applied to couples who are not
married.

Today, cohabitation is a common pattern among peioghe Western world. People may live
together for a number of reasons. These may incluaeting to test compatibility or to
establish financial security before marrying. Itynadso be because they are unable to legally
marry, because for example same-sex, some intarraciinterreligious marriages are not
legal or permitted. Other reasons include livinghwiomeone before marridga an effort to

3 Available on www.airwebworld.com/articles/indexgftarticle=1266 (Accessed on'28ugust 2012.
4 Available on http://papers.ssrn.com/sol3/papersethstract_id=2011751&download.

5 Shahista Pathan “Emerging concept of live in ieteship” February, 2012 also available at
http://legalservicesindia.com/article/article/emraggconcept-of-live-in-relationships-1013-1.

6 Available on http://legal-dictionary.thefreediatiary.com/Live-in+relationship.
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avoid divorce, a way for polygamists or polyamarigh avoid breaking the law, a way to
avoid the higher income taxes paid by some twosreanarried couples (in the United
States), negative effects on pension payments (@nuider people), and philosophical
opposition to the institution of marriage and sgdittle difference between the commitment
to live together and the commitment to marriagem&oindividuals also may choose
cohabitation because they see their relationshiming private and personal matters, and not
to be controlled by political, religious or patGhal institutions.

Some couples prefer cohabitation because it doetegally commit them for an extended
period, and because it is easier to establish assblde without the legal costs often
associated with a divorce. In some jurisdictiondatotatiod can be viewed legally as
common-law marriages, either after the duratioraddpecified period, or the birth of the
couple's child, or if the couple consider and behascordingly as husband and wife.

Mentality behind “Live-In- Relationship”

We know marriage is of two types ‘Arrange marriagel Love marriage’. After marriage, we
don’t know, whether it is successful or not? Thatts/? When arrangement of marriage is for
two persons in love then why couples are leaningatds the live-in relationships. This
guestion can have multiple answers, but this haaenlfound that almost all the couples
perusing a live-in relation are willing to get mad someday. But before that they want to
spend some time with one another, for understandeth other and to figure out their
compatibility. Because they believe that if theyrid themselves incompatible after marriage
then they will have no choice other than comprangjgheir life-styles.

Further, some couples believe that going for a wnged just a waste of money, because they
think their love doesn’t need any paper certificator social dranfa The reasons can be
numerous depending upon different mental set-ups.

The concept of live in relationship moves towarifodernization. Today many traditional
communities are heading up in the world who oppdisesin relationships; they found it
against their religious concerns and social foundat But it has to be understood that the
emotional bindings and relationships can neverrbeged by power. Live-in concept is not a
problem, it is just thinking. And it has to be ataed rationally. If youth is getting more
influenced with the concept, then ethical and legahmunities of world must take some
necessary steps to keep the concept original dimhah In spite of threatening people about
live-in relationships, the need says to supportfzlg the couples who are living together, so
that one day they go for some healthier and mar@b@lationshif.

Legal Status of Live in Relationship:
Under Indian Law

7 Available on http://www.boldsky.com/relationsHg/e-and-romance/2008/live-in-relationship-130608.
8 Available on http://www.ariseindiaforum.org/liva-relationship.
9 Caesar Roy Emerging trend of live in relationship.
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The Fundamental right under Article 21 of the Ciagon of India grants to all its citizens
“right to life and personal liberty” which meansattone is free to live the way one wants.
Live in relationship may be immoral in the eyegtad conservative Indian society but it is not
“illegal” in the eyes of law. In case of Kushbobetsouth Indian actress who endorsed pre-
marital sex and live in relationship, criminal apfsewere filed against her which the Supreme
Court quashed saying that how can it be illegdivid adults live together, in their words
“living together cannot be illegdl”

Now the problem is not just limited to the legaliy the relationship but now people are
coming up about the rights of the live in partnansl the status of children born out of such
wedlock. The Hindu Marriage Act 1955 gives the wabf legitimacy to every child,
irrespective of birth out of a void, voidable orlidamarriage. However, they don’t have
property and maintenance rights. In case the comgak up then who would maintain the
child in case none wants to take responsibilityai&s a big problem.

The status of the female partner remains vulnerabgelive in relationship given the fact she
is exploited emotionally and physically during tretationship. The Domestic Violence Act
provides protection to the woman if the relatiopsig “in the nature of marriage”. The

Supreme Court in the caseldf Velusamy v. D. Patchaiamntald that, a ‘relationship in the

nature of marriage’ under the 2005 Act must aldfil the following criteria:

a) The couple must hold themselves out to societyeaggtakin to spouses.

b) They must be of legal age to marry.

c) They must be otherwise qualified to enter into galemarriage, including being
unmarried.

d) They must have voluntarily cohabited and held thewes out to the world as being akin
to spouses for a significant period of time, andadldition the parties must have lived
together in a ‘shared household’ as defined iniGed@(s) of the Act. Merely spending
weekends together or a one-night stand would néenitaa ‘domestic relationship. It
also held that if a man has a ‘keep’ whom he maistfinancially and uses mainly for
sexual purpose and/or as a servant it would nobumopinion, be a relationship in the
nature of marriage’.

In June, 2008, The National Commission for Womearomamended to Ministry of Women
and Child Development made suggestion to include iin female partners for the right of
maintenance under Section 125 of Cr P C. This wes supported by the judgement in
Abhijit Bhikaseth Auti v. State of Maharashtra dbthers.

The positive opinion in favour of live in relatidip was also seconded by Maharashtra
Government in October, 2008 when it accepted tlopgmal made by Malimath Committee
and Law Commission of India which suggested that ifvoman has been in a live-in

10 Available on www.indialawjournal.com/volume2/iss@éarticle_by saakshi.
11 Available on http://legalservicesindia.com/artialticle/socio-legal-aspect-of-live-in-relations&ifl1.
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relationship for considerably long time, she oughenjoy the legal status as given to wife.
However, recently it was observed that it is diedrevife who is treated as a wife in context
of Section 125 of Cr P C. and if a person has menhéeen married i.e. the case of live in
partners, they cannot be divorced, and hence cafamiat maintenance under Section 125 of
CrPC.

In the Veluswani? case note has been taken of the inclusion of altemartner in the
Domestic Violence Act, 2005. The relevant partxitracted below: “However, the question
has also be to be examined from the point of vidwTloe Protection of Women from
Domestic Violence Act, 2005. Section 2(a) of the #tates:

2(a) "aggrieved person" means any woman who if)asrbeen, in a domestic relationship
with the respondent and who alleges to have begecad to any act of domestic violence by
the respondent;

Section 2(f) states: 2(f) "domestic relationshipgans a relationship between two persons
who live or have, at any point of time, lived tdget in a shared household, when they are
related by consanguinity, marriage, or through latienship in the nature of marriage,
adoption or are family members living together @sirat family;

Section 2(s) states: 2(s) "shared household" maamsusehold where the person aggrieved
lives or at any stage has lived in a domestic imahip either singly or along with the
respondent and includes such a household whetheedwr tenanted either jointly by the
aggrieved person and the respondent, or ownednanted by either of them in respect of
which either the aggrieved person or the respondebbth jointly or singly have any right,
title, interest or equity and includes such a hbakewhich may belong to the joint family of
which the respondent is a member, irrespective fudtihaer the respondent or the aggrieved
person has any right, title or interest in the stldrousehold.”

Section 2(f) of the act includes within its ambipartner who has lived with a person in a
relationship in the nature of marriage. This inelsich female partner in a liv in relationship.
The act being recent in nature has taken cognizahtee trend of live in relationship. The
guestion now comes that what amount of time woel@ptimum for a relationship of live in
to be accorded all the rights of a regular relaidp. The facts of the Veluswathjudgment
which indicate the acceptable time for a live ilatienship are:

“It appears that the respondent-D. Patchaiammatdila petition under Section 125 Cr.P.C.
in the year 2001 before the Family Court at Coinabbatin which she alleged that she was
married to the appellant herein on 14.9.1986 antteithen the appellant herein and she
lived together in her father's house for two oretharyears. It is alleged in the petition that
after two or three years the appellant herein k¢ house of the respondent's father and
started living in his native place, but would vigie respondent occasionally. “

12D. Veluswami v. D. Patchaiamm&010(4) KLT 384 (SC): 2010(9) UJ4721(SC).
13 |bid.
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The extract above gives a hint as to the acceptadied for a live in relationship which is
two to three years. We may take three years asignmin time for a live in relationship to be
considered for at par with a regular marital relaship. Justice Markandey Katju has further
remarked:

“Having noted the relevant provisions in The Prdatea of Women from Domestic Violence
Act, 2005, under section 2(g). we may point out tha expression ‘domestic relationship’
includes not only the relationship of marriage klso a relationship 'in the nature of
marriage'...In our opinion Parliament by the afores#ict has drawn a distinction between
the relationship of marriage and a relationshiptire nature of marriage, and has provided
that in either case the person who enters intcegitblationship is entitled to the benefit of the
Act...When a wife is deserted, in most countriedatweprovides for maintenance to her by
her husband, which is called alimony. However, iearthere was no law providing for

maintenance to a woman who was having a live-iati@hship with a man without being

married to him and was then deserted by him...In U&Aexpression 'palimony' was coined
which means grant of maintenance to a woman whdived for a substantial period of time

with a man without marrying him, and is then deseby him...”

A woman who is subject to any form of violence ifive-in relationship as well as a marital
relationship can file a complaint under section #498PC. She can also seek relief through
protection orders, compensation and interim ordéisg sections 18 to 23 of the Domestic
Violence Act.

Law in other Countries:

Australia

In Australia, The Family Law Act states that a fdeto relationship” can exist between two
people of different or the same sex and that aopecan be in a de-facto relationship even if
legally married to another person or in a de -daetationship with someone else.

France

In France, there is the provision of “Civil Solidgr Pacts” known as “pacte civil de
solidarite” or PaCS, passed by the French Natiédsslembly in October 1999 that allows
couples to entento a union by signing before a court clerk. Thetcact binds “two adults of
different sexes or of the same sex, in order tamig their common life” and allows them to
enjoy the rights accorded to married couples inateas of income tax, housing and social
welfaré®. The contract can be revoked unilaterally or bilally after giving the partner, three
months’ notice in writing.

Philippines

14 Gopal Swathy, Live-In Relationships, June 13, 2010also available on
http://legalservicesindia.com/article/article/liirerelationships-211.
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In Philippines, live in relationship couple’s rigtat each other’s property is governed by co-
ownership rule. Article 147, of the Family Codejlippines provides that when a man and a
woman who are capacitated to marry each other ghiwdusively with each other as husband
and wife without the benefit of marriage or undevoéd marriage, their wages and salaries
shall be owned by them in equal shares and theepyopcquired by both of them through
their work or industry shall be governed by theesubn co-ownership.

Scotland

In Scotland, The live in relation were conferregdesanctity in the year 2006 by Family Law
(Scotland) Act. Section 25 (2) of the Act postutatieat a court of law can consider a person
as a co-habitant of another by checking on thre®is; the length of the period during which
they lived together, the nature of the relationghiping that period and the nature and extent
of any financial arrangements, in case of breakdofvauch relationship, Section 28 of the
Act gives a cohabitant the right to apply in cofot financial support. This is in case of
separation and not death of either partner. Ifrtnpadies intestate, the survivor can move the
court for financial support from his estate witBimonth&®.

United Kingdome

In the UK, live in couples does not enjoy legal dEm and status as granted to married
couple. There is no obligation on the partners &ntain each other. Partners do not have
inheritance right over each other’s property unfemsied in their partner’s will. As per a 2010
note from the Home Affairs Section to the HouseCoimmons, unmarried couples have no
guaranteed rights to ownership of each other's gmtgpon breakdown of relationship.
However, the law seeks to protect the right ofcchibrn under such relationship. Both parents
have the onus of bringing up their children irresppe of the fact that whether they are
married or cohabiting.

In UK child born out of such relationship has righitmaintain himself/herself. At the end of a
relationship, both partners will be responsible $apporting children financially, regardless
of which one of you the children live with. The cooan make order about who the children
should live with. The order will usually allow caut between the child and the parent with
whom the child is not living unless there are etiog@l circumstances.

Judicial Approach on Live in Relationship

Position of women out of live-in relationships

In S. Khushboo Vs. Kanniammal & Ahrthe Supreme Court of India, placing reliance upon
its earlier decision irLata Singh v. State of U.P. & Anheld that live-in-relationship is
permissible only in unmarried major persons of legeneous sex.

The court held that:

15 Supra note 14.
16 Caesar Roy Emerging trend of live in relationshijnidia a Critical Analysis, Vol-118, CLJ p-37-1440(2).
17(2010)10 SCC 49.
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“Entering into live in relationship cannot be anfemce. A three-judge bench comprising
Chief Justice K.G. Balakrishnan, Deepak Verma ar®l Bhauhan said that “when two adult
people want to live together, what is the offeri@ees it amount to an offence? Living
together is not an offence; it cannot be an offerig¢eing together is a fundamental right
under Article 21, Constitution of India”.

The Supreme Court on 13 August 2010 in the caddanfan Mohan Singh & Ors v. Rajni
Kant & Anr'8, has once again entered the debate on legalitijeotive-in Relationship as
well as legitimacy of Child born out of such retaiship. The Court while dismissing the
appeal in the property dispute held that thereisegsumption of marriage between those who
are in live-in relationship for a long time andsthtannot be termed as ‘walking-in and
walking-out' relationship.

In the case oBharata Matha & Ors v. R. Vijaya Renganathan & Brslealing with the
legitimacy of child born out of a live-in relatidmg and his succession of property rights, the
Supreme Court held that child born out of a liverdhationship may be allowed to succeed
inheritance in the property of the parents, if dnyt, doesn't have any claim as against Hindu
ancestral coparcenary property.

In Payal Katara v/s Superintendent of Nari Niketanta&y the Allahabad High Court on 4th
March 2002 came up with a bold judgment by stativag anyone, man or woman, could live
together even without getting married if they widheA similar step was taken by the Apex
Court on 15th January, 2008 when a Bench comprisingtices Arijit Pasayat and
P.Sathasivam leaned in favour of legitimising &4iwr couple as they had lived together for
30 years.

The Privy Council inA Dinohamy v. W L Blaharfilaid down the principle that “Where a

man and a woman are proved to have lived togetharraan and wife, the law will presume,
unless the contrary be clearly proved, that theseviging together in consequence of a valid
marriage and not in a state of concubinage”. Fumbee, the Supreme Court granted legality
and validity to a marriage in which the couple dated together for a period of 50 years. The
Supreme Court held that in such a case marriagesimed due to a long cohabitation.

The Hon'ble Allahabad High Court stated that a-iveelationship is not illegal. Katju J. and
Mishra J. stated that, “In our opinion, a man arndoman, even without getting married, can
live together if they wish to. This may be regar@sdimmoral by society, but is not illegal.
There is a difference between law and morality.”

18 (2010)5 SCC 600.

19 Manu/SC/0596/2010.
20 Manu/SC/0400/2010.
21 AIR 2001 ALL 254.
22 AIR1927PC185.
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relationship makes it equivalent to a valid man&dhtionship. The Supreme Court also held
that live in relationships cannot be considerechra®ffence as there is no law stating the
same. Hence the High Courts and the Hon'ble Supr€mert in a number of decisions
delivered until recently have showed the positigns of recognizing the legitimacy of the
live-in relationships and have also shown the natlon for a legislation to be enacted with
the objective of protecting the rights of couplesilive-in relationship.

In Payal Katara v. Superintendent Nari Niketan Kandihar Agra and Other&IR 2002, the
Allahabad High Court ruled out that “a lady of ab8a years of age being a major, has right
to go anywhere and that anyone —man and woman witbout getting married can live
together if they wisH.

In Patel and othetcase the apex court observed that live- in —relatietween two adults
without formal marriage cannot be construed asfiamoe?.

In Radhika v. State of M. the SC observed that a man and woman are invatvéde in
relationship for a long period, they will treat asmarried couple and their child would be
called legitimate.

In Abhijit Bhikaseth Auti v. State of Maharashtad Others on 16.09.2009, the SC also
observed that it is not necessary for woman tacttriestablish the marriage to claim
maintenance under sec.125 of Cr.P.C.. A woman divim relationship may also claim
maintenance under Sec.125 CrPC.

Position Of Children Born Out of Live-In Relationships

Legitimacy of child in Live in Relationship:

The Hindu Marriage Act, 1955 gives the status ¢égitimate child to every child whether
result of void, voidable or valid marriage. So,rthes not any requirement of a legal provision
to grant legitimacy to the child, but to grant pedy and maintenance rights. The Supreme
Court on an earlier occasion, while deciding a dagelving the legitimacy of a child born
out of wedlock has ruled that if a man and a worr@ninvolved in a live-in relationship for a
long period, they will be treated as a married ¢t®@wmd their child would be legitimate. In
Radhika v. State of M..#. AIR 2008, the SC observed that a man and wonamaolved in
live in relationship for a long period, they witeait as a married couple and their child would
be called legitimate. but the decision of apex tomranother case creates the state of
confusion about the legitimacy of child. A Supre@eurt Bench headed by Justice Arijit
Pasayat declared that children born out of suctelationship will no more be called

23 Anisha sheikh, Need of Special Legislation on LineRelationship, January 27, 2012 also available on
http://legalservicesindia.com/article/article/nedespecial-legislation-on-live-in-relationship-1000

24(2006) 8 SCC 726.

25 Supra notel 1.

26 AIR 2008.

2T AIR 2008 SC.
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illegitimate. “Law inclines in the interest of legitimacy and thbs down ‘whoreson’ or ‘fruit
of adultery’.”

But this problem can be solved down as after lapkire effect of the two laws or we should
wait for some more cases of this kind to appeaorieethe court, then that would be like
denying justice to those who came first and heheeHindu Marriage Act can be preferred
over the judgement.

Inheritance Rights of Such Child:

The Supreme Court held that a child born out da¥exih relationship is not entitled to claim
inheritance in Hindu ancestral coparcenary’s priypgn the case of an undivided joint Hindu
family) and can only claim a share in the pares#df-acquired property. The Bench set aside
a Madras High Court judgment, which held that aleitdborn out of live-in relationships were
entitled to a share in ancestral property as thexea presumption of marriage in view of the
long relationship.

Reiterating an earlier ruling, a Vacation Bencladtices B.S. Chauhan and Swatanter Kumar
said, “In view of the legal fiction contained in@en 16 of the Hindu Marriage Act, 1955
(legitimacy of children of void and voidable mages), the illegitimate children, for all
practical purposes, including succession to thegmntaes of their parents, have to be treated as
legitimate. They cannot, however, succeed to tlpgities of any other relation on the basis
of this rule, which in its operation, is limited tiee properties of the parents.”

A child can only make a claim on the person's aetfuired property, in case the child is

illegitimate. It can also be interpreted in a wayihich a child could lay a claim on the share
of a parents’ ancestral property as they can askhft parents’ share in such property, as
Section 16 permits a share in the parents’ propéfgyce, it could be argued that the person
is not only entitled to self-acquired property higo a share in the ancestral property.

The Apex Court also stated that while the marriegists, a spouse cannot claim the live-in
relationship with some other person and seek itdreré for the children from the property of
that other person. The relationship with some offeeson, while the husband is living is not
‘live-in-relationship’ but ‘adultery’. It is furthe clarified that ‘live in relationship’ is
permissible in unmarried heterosexuals (in case,afrthe said persons is married, the man
may be guilty of adultery and it would amount toadfence under Section 497 of the Indian
Penal Code.

Advantages and disadvantage of Live in Relationship

Advantages:

a. A live-in relationship lets a person see what liyviwith her/his partner can actually be
like. It is a step one can take before getting smoinstitutionalised arraignment such as
marriage.

b. A live-in relationship allows couples to spend mtinee with each other as now they are
not bound by the constraints of time.
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c. Live-in relationships expose the level of love amiimacy as they stand between couples.
A couple living together will get to know how muttey care for and love each other and
what are the various impediments in this liaisontledirs. It also brings relationship
problems to the forefront before the final stepnafrriage is taken.

d. Many couples believe that they should enter intwexin relationship before taking the
final plunge. Because in case some issues arigeatisolutely cannot be sorted, the
relationship can be ended without getting intogaldattle in most cases.

e. Another considered advantage of live-in relatiopshs that because they currently fall
outside the ambit of societal structure, the advaruence of society can be avoided in
them. This means that live-in relationships do fotiow the otherwise necessary diktats
of society. The burdens of social relationship E%s in a live-in relationship and it
actually helps a relationship blossom further.

Disadvantages

a. In simple words a live-in relationship leaves nothto be discovered by the couple
post marriage. Routine already sets in betweeritivelations and there is anxiety or
expectancy left for to be realised after marriage.

b. Because there are no specific laws to deal withrttiecacies of live-in relationships
in most countries, the incidence of major problémshese cases are on the rise.
Many people are duped of their assets in live-iati@nships. Cases of verbal and
physical abuse are also quite rampant in livedati@nship despite the fact that live-
in relations are considered more ‘modern’.

c. A potent disadvantage of live-in relationship isciab censure. Because these
relationships have not yet been awarded the stango@al acceptance, they are
looked at with scorn. Many couple in live-in retaighips prefer to call themselves
married fearing rejection. This primarily causesippems in relationships.

d. Itis very difficult to move into another relatidnip after a live-in relationship. Live-in
relationships require a lot of time, energy andatfiew. The most important fact is
that in a live-in relationship two people decidestware their lives. And if such a
relationship comes to an end it takes a toll omtleetal health of peopfé.

Live in Relationship: Challenge to Society

We trapped tendency of live in relationship frore thest but still our strong social norms do
not allow us to follow this move smoothly. A fragnteof our society, especially some
orthodox groups and social activists continuouglgase living together without marriage.
Social trends always do favor of marriage. Our taw provides many rights and privileges to
married persons. There can be a number of reasonghfy a couple decides to go in live in
relationship rather going for marriage. A coupleymaant to check their compatibility before
marriage, or they may wish to uphold their singhgus for any reasons. Sometimes partners
see live in relationship as a way to lead a libdifal because it lacks dedication and
responsibility that marriage demands. Walking du tive in relationship is much easier than
going out of a marriage. Today's metro life and eradlifestyle also support these

28 Available on http://www.onlymyhealth.com/pros-cdie-in-relationship
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relationships. The individuals engaged in this kafichrrangements feel more freedom in their
relationships. Living with a partner to whom yote arot married in a live in relationship
involves risk as the level of commitment is noitsifull potential.

Live in relationship has always been the focuseaifades and discussions as it is challenging
our fundamental societal system. To encourage atgsi, Government has reserved many
rights for the married people. Although live inabnship is not considered as an offense but
there is no law until the date that prohibits tkiisd of relationship. Courts often refused to

make any kind of obligatory agreements betweenethesnarried couples as this could go

against the public policy.

We are bounded by numerous traditional norms; hewebur social assumption is somehow
changing now. A judgment of Supreme Court depitts.tin D Patchaiammal v. D
Velusam$?, Supreme Court ruled out that if a man and women having a live in
relationship for an extensive period, they will ta&ken as a married couple in the society.
Moreover, the child born out of this relation woldd called legitimate. Some recent changes
in law also promise protection to the woman invdhe live in relationship. But this doesn't
mean that court is encouraging such a kind of inglahips. This judgment is in favor of a
woman not the live in relationship. Law never prdss how one should live, in fact, our
culture; ethics, teaches us the way we should live.

It should not be denied that our culture does reekgjislature to regulate relationships which
are likely to grow in number with changes in thedlbgy of people. The right time has come
that efforts should be made to enact a law haviear provisions with regard to the time span
required to give status to the relationship, regigin and rights of parties and children born
out of it.

In Lata Singh v. State of U.P. and anatfethe Court itself notices that what law sees as no
crime may still be immoral. It has said that twansenting adults engaging in sex is not an
offence in law “even though it may be perceivediramoral.” Of course, such protective
sanctions may potentially lead to complicationg twuld otherwise be avoided. But simply
raising the hammer may not be the best route tintathe bold and the brave. This is not the
first-time live-in relationship is in the ambit aebates and discussions. There has been a
long-standing controversy whether a relationshigvben a man and a woman living together
without marriage can be recognised by law. Withngrag social hypothesis entering the
society, in most places, it is legal for unmarnpemple to live together. Now even in a country
like India bounded by innumerable cultural ethicsl aites, the law finds legally nothing
wrong in live-in relationships.

This, however, cannot be construed that law prometeh relationships. Law traditionally
has been biased in favour of marriage. It reseraasy rights and privileges to married

2 AIR 2011 SC 479.
30 AIR 2006 SC 2522.
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persons to preserve and encourage the institufiomaiage. Such stands, in particular cases
of live-in relationship, it appears that, by anthlg is based on the assumption that they are
not between equals and therefore women must beqteok by the courts from the patriarchal
power that defines marriage, which covers thesgiogiships too.

Need of legislation on Live in Relationship

The decisions by the Indian Court is discerningnasome cases the Courts have opined that
the live-in relationship should have no bondagevben the couples because the sole criteria
for entering into such agreements is based on dhethat there lies no obligation to be
followed by the couples whereas in some instanbhesQourt has shown opposite views
holding that if a relationship cum cohabitation twownes for a sufficiently and reasonably long
time, the couple should be construed as a marpegle infusing all the rights and liabilities
as guaranteed under a marital relationship.

It also appears strange if the concept of livesifriought within the ambit of section 125 of
the Cr.P.C., where the husband is bound to paytar&nce and succession as the ground of
getting into live-in relationship is to escapel@bilities arising out of marital relations. Iféh
rights of a wife and a live-in partner become eglauat it would promote bigamy and there
would arise a conflict between the interests of Wik and the live-in partner. Apart from
lacking legal sanction the social existence of swetitionships is only confined to the metros,
however, when we look at the masses that defing,Iitkdere exists no co-relation between
live-in relationships and its acceptance by thdandociety. It receives no legal assistance
and at the same time the society also evicts slakianships. The Parliament should try and
enact a separate branch rather than trying to tisiagn within the ambit of the existing laws
as such futile approach would further adverselygarate the judicial mechanism.

The Indian Legal system should devise new stragdgi@rder to counter the present existing
problems of live-in relationships. The live-in retemships should be presumed as permanent
after a specific period of time. Furthermore, theldren born through such relationships
irrespective of the parent’s religion should bergateed the rights of inheritance, succession
etc. The female partner’s role to prove the burdessuch relationship should be relaxed.
Persons who enter into a live-in relationship wathiving spouse should be convicted for
bigamy. A separate legislation should only be camteenough to grant assistance to the
female partners aggrieved by such relationshipdagit the sooner our society accepts live-in
relationships, the better chances the Indian Jagidias for passing judgments which are in
the righteous spirit of law and in the interesjusttice, equity and good conscience.

Conclusion and Suggestion

Marriage, as a concept, involves a deep bond asehae of commitment and an emotional
and economic support. It also teaches one to beattl and provides the stability one requires
for a family life involving children. Whereas, inliae in relationship the option of walking
out anytime impacts the psyche of a person nedgtivithe sense of insecurity, albeit
unconscious to some people, prevails in the mirds Tannot be healthy for a couple,
especially one who wants children.
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Live-in-relation is very popular now a days in ladmany young couples are living together
without marriage. A long time ago it was a stroogial prohibition on live in relationship but
these days youth think as compared to marriage,lahel of commitment in a live-in
relationship is less. But society is framed withdition and custom which are foundational
pillars.

The existing marriage laws in India need to incosp® and provide for common law
marriages or relationships in the nature of maeidlyherever the need is felt to amend the
law in order to provide rights and duties for sadtelationship it should be done so. There is a
need to revamp the legal system to accommodatehtingges that take place in society, but at
the same time there is no need to enact a newepatae legislation to deal with the same.
The PWDV Act, is silent about the status of chifdresulting from such living arrangements.
However, the Supreme Court has accorded a leggirstatus for such children. The child
born of an unmarried couple will be treated astiegite.

So humble suggestion is that above mentioned disddges should be checked. Live in
relationship is individualistic and human rightigiproach. Although the live in relationship is
quite prevalent in western countries, but realityridia is different. Marriage is an institution,
which preferred over any form of union. Earlierahgh Domestic Violence Act, 2005 female
of live in relationship were given protection, henit was on the verse of acceptance by
covering it under the ambit of legal term. Thouigle in was considered as disturbing the very
social fabric but seeing the surmounting murdesuah relationship, the judiciary’s approach
is a welcome step.
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Marital Rape: Can Marriage Be Taken as a License td&Rape?
“Rape is rape irrespective of whether it is commiitt&hin or outside marriage

Manisha Batwat

Abstract

In a country like India, where on one side, womes worshipped as Goddesses in temples and on the sitlee
women are raped, humiliated in every corner of ha@ety. Among all crimes against women, Rape isiderexd to
be one of the heinous crimes. It is one of the imagal forms of violation of women’s privacy amddgrity. With
the alarming rate of increase in rape in the coyntawmakers have made more stringent laws to pretecten.
But still there is lot more to go. Few lacunas h&een overlooked by the lawmakers. Marriage, ond@fmost
pious relations in the world is losing its purityusbands are using it as a license to torture anchimit rape on
women. The number of women sexually assaulted byhtinghands is 40 times the number of women attaoked
men they don't kno#yet, Marital Rape is legal. It is high time thadnital rape is to be criminalized as it a violation
of Fundamental Rights. Positive legal change fomen in general is happening in India, but furthteps are
necessary so that both legal and social changestplace, which would culminate in criminalizing rtalrrape and
changing the attitude about women in marriage.

Keywords: Marriage, Rape, Institution, Husband, Wife, etc.

Jaanki is physically and psychologically distraudbtte was raped by her husband, not once
but several times. She confides in her mother.d&raitter shock, her mother confesses that she
has been subjected to a similar fate in her malifieedn disbelief, Jaanki snaps, “But dad loves
you so much!” The mother justifies, “In the bedrqodme doesn’t ask for opinions.” And now
it's been so long that she has surrendered heosele unpleasant feeling.

This is a scene from Saitan Theatre’s upcoming {fajra’. In the play, Jaanki is married to
a man who derives lust from the pain, who bypa#isesnnocent consent that she thinks of
being prevalent in their relationship. Her relasibip with her husband is subjected to more of
physicality and the bodily pleasures than beinghed with the eternal bliss and bloom of the
vows she took as the very steps of her life with.Hadly, this may indeed be the reality for a
considerable number of Indian marriages.

This brings us to the question if marriage in India contract for legal sex, among other things
- where a man doesn’'t need to ask for permissidnsfree to impose himself on the wife?

1LL.M. (One Year Course) (2021-22), Law School, BaaarHindu University, Varanasi.
°Monica Sarkar, Marital rape: Why is it legal in India? CNN, (May 17, 2022, 02.15 pm)
http://edition.cnn.com/2015/03/05/asia/ maritale-apdia/.
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While most of the developed world has penalizeditadanape, surprisingly, there is no law to
protect married women against marital rape in In@itee Minister of Home Affairs Haribhai

Chaudhary had said that marital rape can't be raa@ninal offence in India because of high
illiteracy rate, poverty, extreme religious belieisd the very ‘sanctity’ of marriage. The best
way that the law protects women subjected to mamajae is by charging the husband with a
minor offence of cruelty, the punishment of whiaheg up to three years in jail or a fine. In
worse cases, she can seek restraining order atetpom under domestic violence legislation.

Rajneesh Gautam, Founder and Director, Saitanrthgadbup says;We chose this subject
because it is happening around us and we aress$tdwing ignorance. Few days ago, central
government gave guidelines to high court that sexuarcourse between spouses cannot be
accounted as rape. We are against this kind of agpghn and that is why we have conceptualized
this play. We have a lot of wolves in the streétsometimes they live inside our house under
sheep's skin.”

Anuja Shah, Online Senior Family Therapist at eMsyC explains,“l once got a very
disturbing case where the woman was so traumatikatl the child born out of wedlock
reminded her of the brutality of her bedroonshe adds;Once married, men think that any
sort of sex he indulges in with the wife is nornig.believes that even if he forces his wife to
have sex, it cannot be called rape. And most dfteve observed that in such cases, there is
some sort of existing torture or physical abus¢hi; marriage.”Marital Rape simply means
that husband doesn’t have sensitivity towards lifie.w

Priya Nanda, Group Director of Social and Econobggelopment at the ICRW (International
Centre for Research on Women) had told a leadimtplp6The reason men don’t want to
criminalise marital rape is because they don’t wangive the woman the power to say no.”

But can there be two yardsticks to define rapeperaf an unmarried woman and that of a
married woman? Is it acceptable to discriminateman just because she is married to the man
who raped her?

Marriage as an Institution vis-a-vis Marital Rape

Marriage is an anthropological, cultural, and légatitution that establishes socially sanctioned
rights and obligations between individuals. Thditagon of Marriage occupies a unique place
in the realm of institutions and it is this institn which is instrumental in perpetuating human
society through regulations of conjugal ties. Tieitution of marriage is as old as the creation
of the world. As a social institution, it has taldifferent forms in different societies from time
immemorial® In many cultures, marriage forms the basis fornaekedgement of sexual
relationships. However, it is not so true in réatarries with it various crime like sexual assaul
dowry, bride burning and other forms of brutalitythe household.

3 N.A. WimalasenaAn Analytical Study of Definitions of the Term Magg, Vol. 6 IJHSS (2016).
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The word'Rape’ is derived from the Latin wordRapio’ meaningto seize! It means forcible
seizure. It means the ravishment of women agamswiil or without her consent or with her
consent obtained by fear, force or fraud or theaaknowledge of a women by force against
her will #

Marital Rape or Spousal Rape is the act of sexataréourse with one’s spouse without the

consent of spouse or with the consent but withwaitatill of spouse. It refers to unwanted sexual

intercourse by a husband with his wife either l®yuke of force or threat to use force. It refers
to non-consensual act of violent perversion bysbhand against the wife where she is sexually
exploited. Since time immemorial sexual intercowrit@in marriage is considered as a right of

husband therefore it never was considered to fue tite category of Rape.

The marital rape exemption is a vestige of Englismmon Law?. Sir Matthew Hale, a former
Chief Justice of the Court of King's Bench in Engleand a seventeenth century jurist, during
the 1600s. He wrotéThe husband cannot be guilty of a rape committgdhimself upon his
lawful wife, for by their mutual matrimonial conseand contract, the wife hath given herself
in kind unto the husband, whom she cannot retract.”

The Legislative Developments and the ‘Age of Conseén

For thirty years, after the enactment of the Ind?@mal Code, 1860 (hereinafter referred to as
IPC), rape law remained the same. The later chaageowing to a number of cases in Bengal
in which the child wife died due to consummatiomudrriage. Out of these, the most notable
wasQueen Empress Haree Mohan Mythe®This case tells the pathetic story of Phulmonee
Dassee, who was eleven years and three monthdeld she died as a result of rape committed
on her by her husband. The medical evidence sheadPhulmonee had died of bleeding

caused by ruptured vagina. In this case, rapeilaf alife was severely condemned and it was

held that the husband did not have the right toyetije person of his wife without regard to the

guestion of safety to her.

In 1891, Sir Andrew Scoble introduced the Bill, aiiculminated into Indian Criminal Law
(Amendment) Act, 1891.This Act increased the age of consent to 12 yeatls in cases of
marital and extra-marital rapes. The object of wes humanitariarviz., “to protect female
children from immature prostitution and fronpre-mature cohabitation®.Pre-mature
cohabitation resulted in immense suffering and songs even death to the girl and generally
resulted in injury to her health and that of heygany.

Beginning of the 20th Century witnessed increasadaip attention towards the improvement
in the physique of the nation and the reductiorcadses leading to abnormal mortality of
younger generation. In 1922, Rai Bahadur BakshiaSobal, MLA, moved for leave to

4 Bhupinder Sharma v. State of Himachal PradedR 2003 SC 4684.

5 Martin D. SchwartzThe Spousal Exemption for Criminal Rape ProsecuffovT. L. Rev. 33, 33 (1982).
6 Queen Empress v. Haree Mohan MytHe® 1891 Cal 49.

7 Act No. X of 1891, Published in Gazette of IndiE891), Pt.V.

81d. Statement of Objects and Reasons.



Manisha Batwal Pageb3
introduce a Bill in the Assembly to amend Sec. 3P, by increasing the age of consent in
both marital and extra-marital case$his attempt to legislation proved futile, but kvithe
passing years, agitation for a modification of kt@adily grew owing to a better knowledge of
the evil consequences of early marriage and eariglanmation.

In 1924, Hari Singh Gour introduced a Bill to ame®ek. 375, IPC, increasing the age to 14
years in both marital and extra-marital cases.Biligvas referred to a Select Committee, which
made a material alteration by reducing the age ftdno 13 years in the case of marital rape.
On September 1, 1925 Sir Alexender Muddiman intceduthe Bill fixing 14 years the age in
extra-marital cases and 13 years in marital casb&h culminated into Amendment Act,
1925!° The amendment in 1925 for the first time introdlieedistinction between marital and
extra-marital rape cases by providing different aieconsent in marital rape cases. The
distinction was further emphasised in section 3y@ngorporating the words “unless the
woman raped is his own wife and is not under tweglears of age’ In which case the
punishment was diluted by prescribing a maximunwafyears. Thus, the purpose aimed to be
achieved by increasing the age of consent to 1&ystod mitigated to a large extent by the
diluted punishment provided by amended Sec. 376.

The question of age of consent was not consideydidally settled and Hari Singh Gour again
introduced a Bill in 1927 to increase the age toathd 16 years in marital and extra-marital
cases respectively. It was followed by the appoamtrof Age of Consent Committewhich
reviewed the prevailing situation and suggesteddmendments.

The committee was of the opinion that the amendedias ineffective due to the nature of the
offence, particularly in case of marriage as comsation necessarily involves privacy. The
prevalent view among the awakened sections of soaias that prohibiting the marriage of a
girl under a particular age would be a better memathan to increase the age of consent for
sexual intercourse. The dissenting group amongethissses felt that law was partly futile
because it afforded no protection to the girls dl@ryears, who need it on account of their
tender age. The Committee recommended the usawfrtarital misbehaviorinstead of rape

in marital cases. The offence of marital misbehawiould be committed by a husband in case
of sexual intercourse with his wife below 15 yeafsage. The Committee recommended the
inclusion of offence of marital misbehavior in CheqpXX of IPC and Secs. 375 and 376 of the
IPC should be confined to rape outside the mamwdation.

The Committee also recommended maximum punishnieither description for 10 years and
fine where the wife was below 12 years of age amgtisonment, which may extend up to one
year or fine or both, where wife was between 12:d&rs.

Not surprisingly, thus, married women were neverghbject of rape laws. Laws bestowed an
absolute immunity on the husband in respect ofwife, solely on the basis of the marital

9 Report of the Age of Consent Committéalcutta, Government of India, 11 (1928-29).
10 Act No. XXIX of 1925, Published in Gazette of lad{Oct 3, 1925), Pt. IV.
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relation. The revolution started with women actwign America raising their voices in the
1970s for elimination of marital rape exemptionusia and extension of guarantee of equal
protection to women.

In 2013, a United Nations survey found that neartyuarter of 10,000 men questioned in six
Asia-Pacific countries, including India, admittedhaving raped a female partner. The belief
that they are entitled to sex even without thentng’s consent is a common motivation, the
study found. The majority of these men experieneetegal consequences.

For the average Indian man, masculinity is aboatirig tough, freely exercising his privilege

to lay down the rules in personal relationships],above all, controlling women”, found a
2014 study by the United Nations Population Fund e International Center for Research
on Women. The study found that 60% of men admittedsing violence - kicking, beating,

slapping, choking, and burning - to establish demae.

In the present day, studies indicate that betw@86 dnd 14% of married women are raped by
their husbands: the incidents of marital rape $0dr3rd to 1/2nd among clinical samples of
battered women. Sexual assault by one’s spouseugiscéor approximately 25% of rapes
committed. Women who became prime targets for alamdipe are those who attempt to flee.
Criminal charges of sexual assault may be triggbsedther acts, which may include genital
contact with the mouth or anus or the insertionlgécts into the vagina or the anus, all without
the consent of the victim. It is a conscious preces intimidation and assertion of the
superiority of men over women.

Advancing well into the timeline, marital rape istran offence in India. Despite several
amendments, Law Commission’s recommendations amd legislations, one of the most
humiliating and debilitating acts is not an offeredndia. A look at the options a woman has
to protect herself in a marriage, tells us thatldggslations have been either non-existent or
obscure and everything has just depended on tagmetation by Courts.

The trouble is, it has been accepted that a maetationship is practically sacrosanct. Rather
than, making the wife worship the husband’s evenynw especially sexual, it is supposed to
thrive mutual respect and trust. It is much moagitmatic being a victim of rape by someone
known, a family member, and worse to have to cdhilthh him. How can the law ignore such
a huge violation of a fundamental right of freedoinany married woman, the right to her body,
to protect her from any abuse?

Marriage does not thrive on sex and the fear ebfous litigation should not stop protection
from being offered to those caught in abusive tragsere they are denigrated to the status of
chattel. Apart from judicial awakening; we primgnikquire generation of awareness. Men are
the perpetrators of this crime. ‘Educating boys areh to view women as valuable partners in
life, in the development of society and the attantof peace are just as important as taking
legal steps protect women’s human rights’, says$fiieMen have the social, economic, moral,
political, religious and social responsibility torabat all forms of gender discrimination. In a
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country rife with misconceptions of rape, deeplgrained cultural and religious stereotypes,
and changing social values, globalization hassbdHer the letter of law.

Legal Position of Marital Rape in other Countries:

Art. 2 of the Declaration of the Elimination of \lemce against Women includes marital rape
explicitly in the definition of violence against w@n. Emphasis on these provisions is not
meant to tantalize, but to give the victim andthet criminal, the benefit of doubt.

Marital Rape is illegal in 18 American States, 3stalian States, New Zealand, Maxico,
Canada, Israel, France, Sweden, Denmark, NorwagetSdnion, Poland and Czechoslovakia
etc. Rape in any form is an act of utter humiliatidegradation and violation rather than an
outdated concept of penile/vaginal penetrationtidéi®g an understanding of rape reaffirms
the view that rapists treat rape as sex and ntgndée and hence, condone such behaviour.

In 1993, marital rape became a crime in all fiftat8s in US, under at least one section of the
sexual offence codésHowever, it is remarkable that only a minority thie States have
abolished the marital rape exemption in its entirahd that it remains in some proportion or
other in all the rest. In most American Statesistaace requirements still apglin seventeen
States and the District of Columbia, there are xetions from rape prosecution granted to
husbands. However, in thirty-three States, theeestii some exemptions given to husbands
from rape prosecution.

In New Zealand, the marital rape exemption wasiglhed in 1985 when the present Sec. 128
to the Crimes Act, 1961 was enacted. Sub-sectipm@dv provides that a person can be
convicted of sexual violence in respect of sexuahnection with another person
notwithstanding that they are married at the tieegexual connection occurred.

In Mexico, the country’s Congress ratified a bilat makes domestic violence punishable by
law. If convicted, marital rapists could be impned for 16 years. In Sri Lanka, recent
amendments to the Penal Code recognize marital bapeonly with regard to judicially
separated partners, and there exists great retgctarpass judgment on rape in the context of
partners who are actually living together. Howewssne countries have begun to legislate
against marital rape, refusing to accept the maefationship as a cover for violence in the
home.

Legal position of Marital Rape in India:

India marital rape exiside factobut notde jure While in other countries either the legislature
has criminalized marital rape or the judiciary pésyed an active role in recognizing it as an
offence, in India however, the judiciary seemsdmperating at cross-purposesBbhisattwa
Gautamv. Subhra Chakraborty, the Supreme Court said tHfeape is a crime against basic

11 Priyanka RathMarital Rape and the Indian legal scengrimdia Law Journal, (May 15, 2022, 05:34 pm)
http://www.indialawjournal.org/archives/volume2/issufarficle_by_priyanka.html
12 Bodhisattwa Gautam v. Subhra Chakraborty, (19963 C 890.
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human rights and a violation of the victim'siost cherished of fundamental rights, namely, the
right to life enshrined in Art. 21 of the Constitut. Yet it negates this very pronouncement by
not recognizing marital rapé Though there have been some advances in Indigidaggn in
relation to domestic violence, this has mainly beenfined to physical rather than sexual
abuse. Women who experience and wish to challemggatsviolence from their husbands are
currently denied State protection as the Indianila®ection 375 of the Indian Penal Code,
1860 has a general marital rape exemption.

Sec. 375, the proviso of rape in the IPC, has egheery archaic sentiments, mentioned as its
exception clause'Sexual intercourse by man with his own wife, thewot being under 15
years of age, is not rapeS3ec. 376 of IPC provides punishment for rape. Adgiogr to the
section, the rapist should be punished with rigsrimoprisonment of either description for a
term which shall not be less than 10 years but lwhiay extend to life, and shall also be liable
to fine unless the woman raped is his own wife,iambt under 12 years of age, in which case,
he shall be punished with imprisonment of eithescdgtion for a term which may extend to 2
years with fine or with both.

This section in dealing with sexual assault, iree/\narrow purview lays down that, an offence
of rape within marital bonds stands only if the evife less than 12 years of age, if she be
between 12 to 16 years, an offence is committedyelier, less serious, attracting milder
punishment. Once, the age crosses 16, there egabprotection accorded to the wife, in direct
contravention of human rights regulations.

In the 429 Report by the Law Commission it was recommendati ¢iminal liability should
be attached to intercourse of man with his mindewiHowever, the Committee refused the
recommendation stating that husband cannot beygfiltaping his wife of whatever age since
sex is a parcel of marriage. Further in 1983 wittitton of Sec. 376A IPC, rape of judicially
separated wife was criminalized.

How can the same law provide for the legal ageongent for marriage to be 18 while protecting
form sexual abuse, only those up to the age oBEy@nd the age of 16, there is no remedy the
woman has.

The wife’s role has traditionally been understoa sabmissive, docile and that of a
homemaker. Sex has been treated as obligatorynmardage and also taboo. At least the
discussion openly of it, hence, the awareness remismal. Economic independence, a dream
for many Indian women still is an undeniably impatt factor for being heard and respected.
With the women being fed the bitter medicine ofigeigood wives”, to quietly serve and not
wash dirty linen in public, even counselling rensaimaccessible.

Legislators use results of research studies agarse against making marital rape an offence,
which indicates that many survivors of marital rapsport flash back, sexual dysfunction,

13N. Tandon & N. Oberoivarital Rape - A Question of Redefinitidrawyer’s Collective, 24, (March 2000).
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emotional pain, even years out of the violencewmoige, they sometimes continue living with
the abuser. For these reasons, even the latest gfpgbe Law Commission has preferred to
adhere to its earlier opinion of non-recognitiorfrafpe within the bounds of marriage” as such
a provision may amount to excessive interferendk thie marital relationship.

But off late, the Justice J.S. Verma Committee Regzommended that exceptions allowing
marital rape should be removed. It also included tarriage or an intimate relationship should
not be mitigating factor in reducing sentencesréme. Till now, this has been the only major
recommendation made by any of the committee ontatagpet* The Criminal Amendment
Act, 2013 satisfies some of the requirements tlesevproposed in the Law Commission Report
in 1729 Commissiont® Even though there are many positive reforms brblyhCriminal
Amendment Act, 2013 yet it has a number of shortngs One of them being non-inclusion
of marital rape. Various criminal law reports asdommendations given by Justice J.S. Verma
Committee have fallen on deaf ears and it shouldtbkzed that punishment of marital rape is
important to protect the woman.

The importance of consent for every individual dewmi cannot be over emphasized. A woman
can protect her right to life and liberty, but rgr body, within her marriage, which is just
ironical. Women so far have had recourse only i 888-A of the IPC, dealing with cruelty,
to protect themselves against “perverse sexual uminily the husband”. But, where is the
standard of measure or interpretation for the spuof ‘perversion’ or ‘unnatural’, the
definitions within intimate spousal relations? becessive demand for sex perverse? Isn't
consent a sine qua non? Is marriage a licens@&? réhere is no answer, because the judiciary
and the legislature have been silent.

The 1729 Law Commission report had made the following recwndations for substantial

change in the law with regard to rape:

1. ‘Rape’ should be replaced by the term ‘sexual d8sau

2. ‘Sexual intercourse as contained in Sec. 375 ofdRéuld include all forms of penetration
such as penile/vaginal, penile/oral, finger/vagifiager/anal and object/vaginal.

3. Inthe light ofSakshi v. Union of India and Othétssexual assault on any part of the body
should be construed as rape’.

4. Rape Laws should be made gender neutral as custagi@ of young boys has been
neglected by law.

5. A new offence, namely section 376E with the titlalawful sexual conduct’ should be
created.

6. Sec. 509 of the IPC was also sought to be amepdadding higher punishment where the
offence set out in the said section is committetth wexual intent.

14 Report of the Committee on the Amendments to Crimireal, (Jan 23, 2013), (May 4, 2022, 09:30 pm)
http://www.prsindia.org/uploads// media/Justice2@va&20committee/jsreport.pdf.

15 Law Commission of IndiaReview of Rape Law72nd Report, New Delhi (2000).

16 Sakshi v. Union of India and Othe)04 (5) SCC 518.
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7. Marital Rape - Explanation (2) of Sec.375 of IPGwWd be deleted. Forced sexual
intercourse by a husband with his wife should bated equally as an offence just as any
physical violence by a husband against the wifeedated as an offence. On the same
reasoning, section 376 A was to be deleted.
8. Under Sec. Indian Evidence Act, 1872 (hereinaiéesrred to as IEA), when alleged that a
victim consented to the sexual act and it is denteglcourt shall presume it to be so.

The much-awaited Protection of Women from DomeMticlence Act, 2005 (hereinafter
referred to as DVA) has also been a disappointniielnds provided civil remedies to what the
provision of cruelty already gave criminal remedi#hile keeping the status of the matter of
marital rape in continuing disregard. Section 3haf Domestic Violence Act, amongst other
things in the definition of domestic violence, hasluded any act causing harm, injury,
anything endangering health, life, etc., mentaysidal, or sexual.

It condones sexual abuse in a domestic relationshiparriage or a live-in, only if it is life
threatening or grievously hurtful. It is not abthg freedom of decision of a woman’s wants. It
is about the fundamental design of the maritaltutén that despite being married, she retains
and individual status, where she doesn’t neednoaxde to every physical overture even though
it is only be her husband. Honour and dignity renveith an individual, irrespective of marital
status.

Sec. 122 of the IEA prevents communication duriregriage from being disclosed in court

except when one married partner is being persedotedo offence against the other. Since,
marital rape is not an offence, the evidence igrnmasible, although relevant, unless it is a
prosecution for battery, or some related physicatental abuse under the provision of cruelty.
Setting out to prove the offence of marital rap€aurt, combining the provisions of the DVA

and IPC will be a nearly impossible task.

Arguments Against Criminalization of Marital Rape:

» Due to the near impossibility of proving maritapea its criminalization would only serve
as an increased burden to the already overburdegabisystem.

= Dissatisfied, angry, vengeful wives might chargartinnocent husbands with the offence
of marital rape.

» There is an implied consent to have sexual inteasmwhen a woman marries a man.

» Marital Rape laws would destroy many marriagesrey@nting any possible reconciliation.

Recently while the issue of criminalizing maritabe was discussed in Rajya Sabha, the India’s
Minister of State for Home Affairs stated that tharriage is a sacrosanct institution. He argued
that "the concept of marital rape, as understood intéorally, is not suitable in the Indian
context, due to illiteracy, poverty, social custaamsl values, religious beliefs and the fact that
Indian society treats marriage as a sacrameifitie Minister, like many others, upholds the
notion that a wife by the virtue of marriage isydbbund to submit silently to sexual whims
and desire of her husband and therefore she milistghii subject her body to being ravaged
without complain. According to this philosophy, meme officially licensed to rape their wives



Manisha Batwal Pageb9

with impunity. Such beliefs do not see marital rapex widespread social problem. Rather, this
view exploits social customs and religious belaefa shield to endorse retrogressive ideologies.
It sanctions and legitimizes sexual abuse whilesigeng poor and illiterate for sexual violation
while overlooking the fact that crimes against wanage the misdeeds that occur in many
upper- and middle-class households too

The Committee argued thdh India, for ages, the family system has evolaed it is moving
forward. Family is able to resolve the problems #imete is also a provision under the law for
cruelty against women'The misogynistic view holds that women have wayapproaching

the courts and it is not necessary to charge awitimrape. A 172nd Report by the Law
Commission of Indif also opined that criminalizing marital rape woaldount td‘excessive
interference with the marital relationshipThese noxious assumptions presume that marriage
implies lifelong blanket consent to sexual intenseu

Others argue that sexual assault is already colmsréiue existing Domestic Violence Act. But

the Domestic Violence Act is a Civil Law that givedief to abused wives. Under it, she can
seek protection or civil relief, not criminal prasgion.“As a nation we need to recognize that
rape by anyone is a crime,”

Marital Rape: Violation of Fundamental Right:

The exception under Sec. 375 which permits a mdmatw@ sexual intercourse with his wife
without her consent is the infringement of Arts.&421 of Constitution of India. Article 14
protects a person from discrimination. But the eptom under Section 375 of IPC, 1860
discriminates a wife when it comes to protectianfrrape. Art. 21 provides the fundamental
right to live with human dignity® The current law fails to look at consent of a wonaa an
elementary condition for sexual element; and takiwgy the element of consent from married
woman when cohabiting is not only immoral but alsgonstitutional.

The Constitution under Art. 51A(e) states thasithe fundamental duty of every citizen of
India to denounce practices that are derogatothiegaignity of woman. Thus, the legislative
framework should make amendment under Section B1BMand save married woman who
face evil of forceful sexual intrusion at the haod@sheir husband.

In the famous case dflarvinder Kaur v. Harmender Sinéhwhile commenting to the
applicability of right to equality under the Ar#4 And the right to life under Art. 21 of the Indian
constitution within a family, the court upheld th&nhtroduction of Constitutional law in the
home is most inappropriate. It is like introducibgll in China shop. It will be a ruthless
destroyer of the marriage institution and all thatands for. In the privacy of the home and
married life, neither Art. 21 nor Art. 14 have goigce.

17 Law Commission of Indissupranote 14 at 7.

18 Anjali Srivastava, Devanshu Jain and Ayan Haktarital Rape: A Legalized Sin, Indian Journal ofplipd
Research3 (2), (Dec. 2013).

19 Harvinder Kaur v. Harmender SingAIR 1984 Delhi 66.
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In State of Karnataka v. Krishnapfiahe Hon’ble Supreme Court held thiaexual violence
apart from being a dehumanizing act is an unlawftrlision of the right to privacy and sanctity
of a female.”In the same judgment, it held that non-consensenalal intercourse amounts to
physical and sexual violence.

Later, inSuchita Srivastava v. Chandigarh Administratiothe Hon’ble Supreme Court
equated the right to make choices related to sexci@ity with rights to personal liberty,
privacy, dignity, and bodily integrity under Artl »f the Constitution.

In the case dihdependent Thought v. Union of In#fithe Hon’ble Supreme Court of India held
that,“Constitutionally female have equal rights as oflemand no statute or act can take away
those rights from females and if such statute oaetns passed regarding the same, it should
be declared as null and voidThe Court also held thatven if a girl is married but if her age
is below eighteen years of age sexual intercouiiie such a girl will be considered as rape
even if the girl gives her conseritdbwever, the Hon’ble Supreme Court gave its carsitibn
only to the married girls of age less than eightggars but failed to decide anything with regard
to the married girls of age eighteen years or mibremained firm on the fact that if the girl is
not under eighteen years of age, then in suchdfiedse any sexual act by a man with his wife
will not amount to rape. The Gujarat High Court Imasntioned in this regardThe total
statutory abolition of the marital rape exemptisrtlie first necessary step in teaching societies
that dehumanised treatment of women will not beravéd and that the marital rape is not a
husband’s privilege, but rather a violent act andiajustice that must be criminalise@”

The Supreme Court has explicitly recognized in 2&. a right to make choices regarding
intimate relations. Idustice K.S. Puttuswamy (Retd.) v. Union of Iffdize Hon’ble Supreme
Court recognized the right to privacy as a fundaadaight of all citizens and held that the right
to privacy includes “decisional privacy reflectegl &n ability to make intimate decisions
primarily consisting of one’s sexual or procreathature and decisions in respect of intimate
relations.” Forced sexual cohabitation is a viglawf that fundamental right. The above rulings
do not distinguish between the rights of marriednga and unmarried women and there is no
contrary ruling stating that the individual’s righta privacy is lost by marital association. Thus,
the Supreme Court has recognized the right to mb&tam sexual activity for all women,
irrespective of their marital status, as a fundamlenight conferred by Art.21 of the
Constitution.

20 State of Karnataka v. Krishnapp@&000)4 SCC 75.

21 Suchita Srivastava v. Chandigarh Administrati¢2008)14 SCR 989.

22 Independent Thought v. Union of Ind{2017) 10 SCC 800: (2018) 1 SCC (Cri) 13: 2017 SCC @r8i@ 1222.
23 Marital rape an injustice, must be criminaliseduj@rat High Court The Indian Express (April 3, 2018) (May 4,
2022, 09:50 pm) https://indianexpress.com/artictié/marital-rapean-injustice-must-be-criminaligggarat-high-
court-5121161/.

24Justice K.S. Puttuswamy (Retd.) v. Union of Indi&® 2017 (SC) 4161.
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The Allahabad High Court in a case Rftu Gupta v. Sanjeev Guptaheld that sodomy,
unnatural sex is a marital wrong and is agroundfeorce. It also held that forcible sex is an
illegal intrusion in the privacy of wife and amosanb cruelty and is another ground for divorce.

In the recent case &IT Foundation v. Union of Indi§ two judges of the Delhi High Court
on Wednesday giving a split verdict on the questibreriminalising rape within marriage,
leaving the law unchanged, the issue will now gihnéoSupreme Court. Justice Rajiv Shakdher,
who headed the two-judge Bench, struck down asnstitotional the exception to Section 375
of the Indian Penal Code (IPC) which says that akixtercourse by a man with his wife aged
18 or above is not rape even if it is without hensent. However, Justice C. Hari Shankar
rejected the plea to criminalise marital rape rgtimat any change in the law has to be carried
out by the legislature since the issue requiresidenation of various aspects, including social,
cultural and legal.

“The right to withdraw consent at any given pointtime forms the core of the woman’s right
to life and liberty which encompasses her righptotect her physical and mental being,”
Justice Shakdher said, calling for a change il@gyear-old law:While marital rape leaves
physical scars, it inflicts much deeper scars anfikyche of the victim which remain with her
years after the offence has occurrethe judge added.

The two judges differed on key issues such as ahility of evidence, the importance of
consent, whether the court could adjudicate overgsue of marital rape or only the legislature
could decide, whether the State's concerns ab&gusarding the institution of marriage were
valid or not, and whether remedies were availablamen survivors of spousal violence in
other laws such as the law on domestic violence. Ajppeal against the judgment has been
filed before the Hon'ble Supreme Court of India g¥his still to hear the matter.

The role of the state in a democratic egalitariariety is to protect and promote the rights of
its citizens regardless of their sex or socialustalhe International instruments, the National
Laws as well as the Constitutional Laws bind theesto promote the rights of women as
citizens regardless of the fact that they are mdror not. Marital Rape exemptions are
unconstitutional. Yet, the state is evading itsgdilons to promote rights of women citizens
on the flimsy ground of “saving the institutionmérriage’ for decades. The fundamental rights
guaranteed by the constitution are not strictlytigized neither these are correctly applied.

Consequences of Marital Rape

Psychological Effects

Women who are raped by their partners are likelsutifer severe psychological consequences
as well. Some of the short-term effects of manitgde include anxiety, shock, intense fear,
depression, suicidal ideation, and post-traumatiiess. Long-term effects often include
disordered eating, sleep problems, depressionjgmshin establishing trusting relationships,

25 Allahabad High Court, Hon’ble Pradeep Kumar Stiaaa and Hon’ble Shashi Kant Gupta (Judges) Judgeme
delivered on May 24, 2019.
26 RIT Foundation v. Union of Indi&022 SCC OnLine Del 1404 (Decided on 11-5-2022).
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and increased negative feelings about themselsyshBlogical effects are likely to be long-
lasting. Some marital rape survivors report flaghisasexual dysfunction, and emotional pain
for years after the violence.

Marital Rape is much more brutal, emotionally pairdnd harmful because in such cases a
woman is forced to live with the perpetrator dagi day out for a prolonged period and could
not find refuge anywhere eld&in cases of marital rape, the vulnerability of anvem is not
limited for a shorter period like walking alone anlonely road at night. Rather, in case of
marital rape she leads a vulnerable life over gédorperiod. The security provided within
marriage is no longer available. This insecuritkesaher helpless and powerless. Marital Rape
implies continuous humiliation, indignity and shaara the woman has to cope with intense
emotional trauma which is embodied by the cultdrghame and silence maintained around the
situation of marital rape where a woman is condéibnot to talk about it.

Physical Effects

Physical effects include injuries to vaginal ardaserations, bruising. Gynecological effects
include miscarriage, stillbirths, bladder infecgp®TDs and infertility. Long drawn symptoms

like insomnia, eating disorders, sexual dysfungtéord negative self-image. Women who have
been battered and raped by their husbands mayr siffer physical consequences including
broken bones, black eyes, bloody noses, and kmifends that occur during the sexual violence.

Suggestions for Reform

In light of the above discussion following suggesst are made:

= Marital rape should be recognized by Parliameatneaffence under the Indian Penal Code.

= The punishment for marital rape should be the sasnine one prescribed for rape under
Section 376 of the Indian Penal Code.

» The fact that the parties are married should ndtentiae sentence lighter.

= The wife should have an option of getting a deofedivorce if the charge of marital rape
is proved against her husband. Though a case dfainape may fall undefcruelty” or
“rape” as a ground of divorce, it is advisable to haeeléigal position clarified.

= Demand for divorce may be an option for the wifg, ib the wife does not want to resort
to divorce and wants to continue with the marritdgen the marriage should be allowed to
continue.

= Corresponding changes in the matrimonial laws ghbalmade.

Conclusion

We cannot deny the truth that Marital Rape existsur society and there are many who suffer
in silence, as there are no legal provisions aseri@us lack of support for this heinous crime.
Marriage should not be treated as a license by imeape. We should try to maintain the

sanctity of this pious relation. Societal stigmatian and the chauvinistic attitude of the people
should change. Rape is rape and marriage canraot b&cuse for committing such a heinous

27 Marital Rape Victims Be Treated Equally with other€, The Outlook (March 14), (May 17, 2022, 03:12 pm)
http://www.outlookindia.com/news/article/maritalpevictim-be-treated-equally-with-others-hc/831232.
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offence. The opinion and notion that a woman isgiaperty of the husband is lethal for the

status of women in India. They are unable to takeaxtion and are forced to endure the pain
in silence due to lack of necessary legal provisidbonsidering that the Indian society is
burdened with discriminatory social norms and amstothe major change needed is in the
outlook and perspective of citizens. The first diegtop such an offence is to empower and
educate the women to stand up against such inhuawsavould abolish the existing marital

rape exemption. It is time that women should st&iging voice against such injustice.

It is essential to make home a safe place for wothé&nessential to view marriage as an equal
partnership. It is essential to embrace the conadptonsent within marital relation.
Acknowledging that fact that women have a rightrabeir bodies is essential to promote the
concept of consensual sex. The emerging sexudutéwotherefore has to deal with emerging
questions rather than dealing with superficial éssof misuse of law or preserving sanctity
within the marriage. The slogan ‘ofiaking home safeneeds to be broadly interpreted when
situated in the context of rape within intimateatenship. Also, apart from judicial initiation;
we primarily require generation of awareneégslucating boys and men to view women as
valuable partners in life, in the development afisty and the attainment of peace are just as
important as taking legal steps protect women’s énumights’, says the UN.

According to the United Nations Declaration on Hignination of Violence against Women,
violence against women is defined “asy act of gender-based violence that resultsan,
mental harm or suffering to women, including thseaf such acts, coercion or arbitrary
deprivation of liberty, whether occurring in public private life.”?® In light of the above, the
old redundant laws related to rape in our counggdhurgent modification to prevent this
violence behind closed doors. Rape is rape, irdsme of the victim-perpetrator
relationship/intimacy as well as circumstance$iefdssault. Marriage cannot and will not serve
as a license for the same. Marital rape is in ny lwas traumatic than other forms of sexual
violence. Hence, it is high time we change the alatarrative about marital rape by public
education, advocacy, battling social myths, livepezience research, and finally a constructive
dialogue with policymakers to make the necessayigliative changes.

28 3. Mandal, Theampossibility of marital rape: contestations araumarriage, sex, violence and the law in
contemporary India29(81) Aust Fem Stud., 255-272, (2014).
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Nullity of Marriage under different Personal Laws
Therese Ukkeh

Abstract

We live in a country where there are various religs groups and each religious groups have, their oustomary
practices, which are different from one and othearihge has different meaning for different religi It unites
two different people that are sanctioned and dissakr only by law. Even though marriage is considexsa life

time union certain situations do not allow it to do. For declaring a marriage null or void there acertain

restrictions and not everybody can declare theirniage null unless it is decided by the court. Thethodology
that was used was going through various articles hodks that were related to the topic. Due to tHéedint

religions that exists in India there are differgersonal laws for each that is specially made fanthkeeping in
mind they customs and religious practices. In Indidlity of marriage is required as it makes it piide to dissolve
a union where there are no grounds for divorce. ubf marriage is different from divorce becauseodce is

when the marriage between the two parties is validpawed to a marriage that is declared null where $tetus of
the marriage is declared as invalid before the law.

Keywords:Personal Laws, Nullity, Void, Marriage, Law.

Marriage

Marriage is a union which is socially and legakiynstioned that is usually between a man and
a woman. It is regulated by customs, rules, laws] heliefd. It is a commitment that
encourages increased levels of closeness and eralbsiecurity by providing a partner with
someone to rely on.

Nullity of Marriage

It is the judicial declaration that marriage neegisted in the eyes of the I&wNullity of
marriage, on the other hand, means that the marisalgeld null and void, that is the marriage
is legally non-existent and a valid marriage did taée place at all. While divorce relates to
sustainability of marriage, nullity refers to vatidof the same. Although continuation of the
marriage is impacted and a legitimate marriage ehdsugh divorce, the validity of the
marriage is not in doubt.

Nullity of Marriage under Hindu law

In accordance with Sections 11 and 12 of the Hikduriage Act of 1955, the court has the
authority to declare a marriage void or voidablehé the court makes this decision, the
marriage is referred to as being annulled. Secibwf the Hindu Marriage Act, 1955 deals

1 2ndyear BBA LL.B., Christ (Deemed to be university), Email therese.ukken@law.christuniversity.in

2 Encyclopedia Britannica, Marriage https://www.hmitéca.com/topic/marriage (last visited 23,2022)

3Siva Nambi and Siddharth Sarkar, Mental lllness aNdllity Of Marriage: Indian perspective,
https://www.nchi.nim.nih.gov/pmc/articles/PMC464988% :text=Nullity%200f%20marriage%2C%200n%20the,t
0%20validity%200f%20the%20same. (last visited AGgRP22)
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with null and void marriages. It specifies that tharriage will be deemed null and void if any
of the requirements listed in clause (i) (iv) amdyl @f section 5 are not met. These conditions
are

(i) “Neither party has a spouse living at the time efrtfarriage

(iv) The parties are not within the degreeprohibited relationship, unless the custom or
usage governing each of them permits of a martetyeen the two

(v) the parties are not sapindas of eachrptimess the custom or usage governing each of
them permits of a marriage between the two.

In the case ofamunabai v. Anantratthe appellant sought an order of maintenance todue
against the respondent under Section 125 of thee ©@ddCriminal Procedure, 1973, of India
which authorizes such an order for a wife who iahla to maintain herself. She had been
married under Hindu rites to the respondent whijpeearious wife was still living. The Supreme
Court upheld a lower court decision refusing to enake order. It held that, because the
respondent already had a wife, his marriage tapipellant was void from the beginning, rather
than voidable, and, thus, she had never been iis."\t rejected an argument that the appellant
should be considered a wife under the Civil Procediode because her marriage would have
been recognized under Hindu law and custom in effefore the enactment of the Hindu
Marriage Act, 1955. It also rejected an argumeat the respondent should be stopped from
claiming that the appellant was not his wife, baseaghe was not informed of his earlier
marriage.

In the above-mentioned case it can clearly be #earat the time of marriage if either of the

party has a living spouse then the marriage wilvBenull and void. Other such cases relating

to section 11 iShankutala Devi vs. Amar Natte High Court held that two persons can marry
within the prohibited relationship but there shobédproof of established custom i.e., very old
and beyond human memory.

Section 12 of the Hindu Marriage Act, 1955 statesut voidable marriages. The marriage will
be valid unless any petition is made for invalidgtihe marriage. The decision to carry on with
the marriage or to have it legally dissolved isireit up to the parties. Under section 12 a
marriage is voidable if
a. SThatthe marriage has not been consummated owiheg impotence of the respondent
b. The incapacity to give a valid consent or forcedsamt of the parties or mental illness
or unsuitable to have children

4 The Hindu Marriage Act, 1955 https://indiankanasg/doc/590166/ (last visited Aug

23,2022)

5 Yamunabai V. Anantrao, 27 January 1988, National braty of Medicine
https://pubmed.ncbi.nim.nih.gov/12289668/ (lasites Aug 23,2022)

6  kiruthikadhanapal, Annulment of marriage under ddin Law, Legal services India,
http://www.legalservicesindia.com/article/1700/Atment-of-Marriage-under-Hindu-Law.htmi(last visited Aug
23, 2022)
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c. The respondent was at the time of marriage pregmaisome person other than the
petitioner

d. If the consent of the parties was obtained by fraud
e. If the parties are underage

In the case dBennett v. Bennetie matter was of unsoundness of mind. The wieadmitted

to hospital twice before marriage and once aftemtlarriage. The husband filed a case. Nullity
was granted. Other such cases/Asha Qureshi v. Afag Quresivhere consent was obtained
by fraud.

Nullity of Marriage under Muslim Law
A Muslim marriage is called a Nikah. It is regardedbe in the nature of civil contract. In a
Muslim marriage the valid consent of both the parére required. If a marriage by both the
parties is without the consent then then the ngeria a void marriage. The other grounds in
which the Muslim marriage is considered void’are

* The religious status of a woman's interreligiousriage is nonexistent. Additionally,

a Muslim man is not permitted to wed a non-Islamitanan.

* Marriage to a non-Muslim or someone who has renedinslam.

* marriage between closely related blood relativeSmaharim.”

* The conditions of marriage are against the priesigf Islam

* marriage to a female during the iddat period.

* In Sunnis conditional or interim marriage is void

In Sayad Mohiuddin Sayad Nasiruddin v. Khatifabise the marriage was declared null and
void because the marriage was taken against tteenband wishes of the defendant.

In Tanjela Bibi v. Bajrul Sheiklcase the women were 3 months pregnant with a ahitde
time of marriage with the Bajrul Shiekh. The cadetlared the marriage to be declared null or
void.

Nullity of marriage under Christian Law

It is difficult to grant nullity of marriage undé€hristian Law because in Christianity recognizes
marriage as an unbreakable, holy union that shdéeldcelebrated in public and hence
Christianity does not allow for separation. Howewkre to social progress and an effort to end
discrimination against Indian Christians, distiteivs regarding marriage and divorce have
been established. These laws include the Indiarsizhr Marriage Act of 1872 and the Indian
Divorce act of 1869. Nullity can be granted ongneunds of

“Nullity of Marriage Under Personal Laws (2018) ktffblog.ipleaders.in/nullity-of-
marriage/#:~:text=Nullity%200f%20marriage%20unde@dRislim%20Personal%20law&text=Under%20Dissolu
tion%200f%20Muslim%20Marriage,be%20declared%20n20%¥nd%20void. (Last visited Aug 23,2022)

8(1939) 41 BOMLR 1020

9Christian Marriage And Divorce Act, 1957, India Code
https://www.indiacode.nic.in/bitstream/12345678%34 /Christian_Marriage_and_Divorce_Act_1957.pdf adi_
Aug 23, 2022)
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1. that the respondent was impotent at the time ofntheriage and at the time of the
institution of the suit

2. that the parties are within the prohibited degm@fesonsanguinity (whether natural or
legal) or affinity

3. that either party was a lunatic or idiot at thedtiof the marriage

4. that the former husband or wife of either party \Wzgag at the time of the marriage,
and the marriage with such former husband or wis than in force;

5. that the consent of either party was obtained byefor fraud:

Provided that in the case specified in clauseh®)Qourt shall not grant a decree if—

(a) Proceedings have not been instituted withinyaa after the coercion had ceased, or, the
case may be, the fraud had been discovered; or

(b) the petitioner has with his/her or free condimetd with the other party to the marriage as
husband and wife after the coercion had ceaseds @dhe case may be, the fraud had been
discovered.

In Lakshmi Sanyal v. Sachit Kumar Dhease the appellant and the respondent were first
cousins who got sexually involved and the appeligtpregnant. They then converted
to Christianity and had two kids. The appellanthefme in 1965. The appellant claimed
that the sexual relationship and conversion ocduaraer duress, that her father did
not consent to their marriage, and that both oftleeere in a prohibited relationship,
so the marriage was null and void.

In Aykut v. Aykutase the respondent married the petitioner by fsmayihg that he was a
Christian because the petitioner had earlier stitadshe is a professing Roman Catholic and
she would not marry anyone who is not a Roman Qiathithe respondent had informed the
petitioner prior to their marriage that he was maa Catholic but is actually a Mahomedan.
The wife filed a petition in the to declare the rage null and void as it was obtained by fraud.

Nullity of Marriage under Parsi Law

The religious ritual of "Ashirvad" is regarded asi@essary condition for establishing and
upholding the validity of marriages in Parsi cuitudespite the fact that Parsi marriages being
regarded as a contract. Under the Parsi téwullity of marriage comes in section 30 of the
Parsi marriage and divorce Act, 1936 which stdtasinh any cases in which consummation of
the marriage is from natural causes impossible, shieh marriage may, at the instance of either
party thereto, be declared to be null and void.

Nullity of Marriage under Special Marriage Act, 1954
Under section 24 of the special Marriage act, 1i®&4marriage can be declared null and void
on the following ground&'section 4 has not been fulfilled that is that is:

10 The Parsi Marriage and Divorce Act, 1939: Marrad@etween Parsis, https://www.toppr.com/guides/tegal
aptitude/family-Law-I/parsi-marriage-and-divorcefaflast visited Aug 23,2022)
11 The Special Marriages Act, 1954, https://indiard@norg/doc/4234/ (last visited Aug 23, 2022).
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(a) neither party has a spouse living;
(b) neither party
() isincapable of giving a valid consent to it in sequence of unsoundness of mind; or
(i) though capable of giving a valid consent, has Isegfering from mental disorder of
such a kind or to such an extent as to be unfinfarriage and the procreation of
children; or
(i) has been subject to recurrent attacks of insanity
(c) the parties are not within the degrees of prohibit#ationship

Provided that where a custom governing at leasiobitiee parties permits a marriage between
them, such marriage may be solemnized, notwithstgrithat they are within the degrees of
prohibited relationship

* the respondent was impotent at the time of theiage and at the time of the institution
of the suit.

* That no marriage deemed to be solemnized by thisittan the meaning of section 18
shall be subject to the provisions of this sectidonwever, the registrations of any such
marriage under chapter lll may be declared null o if it violated any of the
requirements outlined in section 15 as long agpaea has been filed under section 17
and the district court's ruling has become bingirgcedent, no such declaration may
be made.

A voidable marriage may be declared nulfif
(i) the marriage has not been consummated owing twittiel refusal of the respondent
to consummate the marriage; or
(i) the respondent was at the time of the marriagenargdoy some person other than the
petitioner; or
(iii) the consent of either party to the marriage waainbt by coercion or fraud, as defined
in the Indian Contract Act, 1872 (9 of 1872)

Conclusion

India is a diverse country with a various religiquactice, due to which the amount of different
personal laws. It is very difficult to get a mag@adeclared null or void due to the various
different beliefs of the people living here, asytkensider marriage to be a sacrament. We must
change this mind set of the people as marriagddinot be done by force or by family pressure
but by the choice of the people because by degaimarriage null the person will be free
from the burden of marriage over them.

- | -

|

12 bid.
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The SpecialMarriage Act, 1954:An Insightful Analysis

Akarsha Bajpat

Abstract
The Special Marriage Act, 1954 accommodates a cammerriage of two Indians, without the need of degyin
their separate religion. The Act accommodate commarriage that would empower people to get hitchedide
of their individual group commands, numerous groaged laws did not accommodate entomb — group or -bur
position relational unions. Numerous a period mage outside of one's own rank or religion bring@absocial
exclusion. The Act gives authenticity to such retet] unions. It precluded station or religious bualaries to
marriage and gave an absolutely common and nommdbstately marriage. The Act wins not just in amstes of
bury — religious or entomb — standing relationalams, or love relational unions but on the othentas pertinent
on same religion relational unions. The Act addiily offers a choice to enlist relational unioneeuted according
to one's very own laws. This arrangement of consgqerrolment empowers gatherings to profit of comiaumah
uniform cures in spite of the solemnization of rizaye through execution of religious services. Thgles them in
beating the requirements postured in their very taws. On the premise of Research issue, the sdipnéisumes
that Registration is a 1954 accommodates necessaligtment as without the enrolment marriage woet b
substantial. The one-of-a-kind element of the Spdtarriage Act, 1954 is that any marriage solenewizn some
other shape under some other law, Indian or noneatdetween any two people can be enlisted undekd¢hélhe
marriage under this Act is basically polite marreagnd is required to finish the common conventi@atherings
who plan to get hitched under the Special marriagemdight give a notice in writing in the predetereinshape to
the Marriage Officer of the region in which no lékan one of the gatherings to the marriage hadllifieg a time of
at least thirty days instantly going before theedah which such notice is given.

Keywords: Registration, Social ostracism. Community, Non fistig, Legitimacy, Solemnization.

Introduction

The Special Marriage Act furnishes with the a fewnditions for marriage under segment 4.
The conditions said in the area 4 of Specific Maye Act are to some degree like that of
segment 5 of Hindu Marriage Act. Preceding the rage, a notice of aim to wed must be given
to the Registrar of Marriages. The marriage is remted at the common registry within the
sight of marriage officer designated by the state #nree observers as said in the Act. No
religious customs or services are required from rtfeeriage to be finished. It's upon the
gathering that they need to do marriage ceremanie®t. Then again, marriage ceremonies
constitute the imperative component of the marriagger Hindu Marriage Act without which
a marriage winds up turning into a void marriage, ivoid stomach muscle Inuit. The Special
Marriage Act, 1954 requires certain preliminari@shte solemnization of marriage.

The marriage under this Act is basically polite nagre and is required to finish the common
conventions. Gatherings that plan to get hitchedeuthe Special marriage Act might give a
notice in writing in the predetermined shape toNteriage Officer of the region in which no

1LL.B. 5th Semester Student, University of Lucknow, ¢know, UP. India, Email Id akarshabajpai@gmail.com
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less than one of the gatherings to the marriagéveksfor a time of at least thirty days instantly
going before the date on which such notice is gidre Marriage Officer is required to keep
every one of the notifications with the record & bffice and to enter a genuine duplicate of
each such notice in Marriage Notice Book and thekBse available to just for inspection. The
notice of marriage is additionally to be distritiitby the Marriage Officer. Before the
termination of thirty days from the date on whibk notice was distributed any individual can
protest the marriage that it would contradict ahthe conditions specified in segment 4 of the
act. After the expiry of thirty days from the datewhich the notice was distributed the marriage
might be solemnized. Prior to the marriage is saiead the gatherings and three witnesses
might sign a presentation in the frame give undaimeand the announcement should be counter
marked by the Marriage Officer.

Thus, the marriage is solemnized in the wake a$liing every one of the means specified
previously. 'Marriage' is viewed as a hallowed aigation in our Indian subcontinent. It is a
basic piece of our way of life. India is a diffegination and, in this way, has individuals from
various religions and societies, living here. Whemromes to relational unions in India,
masterminded relational unions are viewed as th& rdeal approach to get a kid and a young
lady to tie the conjugal bunch. Indian guardiarestae ones who appreciate it, ideal from the
young lady or kid they need their kid to get hitdhe, till the date and time of marriage.

The Special Marriage Act, 1954 wholly changes theaton in respect of prohibited degrees
in marriage. One of the conditions for an intended marriage to be solemnized under this
Act is that “the parties are not within the degreégrohibited relationship” [Section 4 (d)].
The Act makes a provision for relaxation of theeraf prohibited degrees in marriage i.e. the
parties can marry if custom governing one of théigapermits such a marriage between them.4
Relaxation of the net of prohibited degrees ongiteeind of custom is also permissible under
Hindu Marriage Act, but it does not require a gezebtification by the State Government in
this regard with is required under the Specific Maye Act.

Marriage and Its Registration under SpecialMarriage Act

Under the Special Marriage Act, 1954 any 'two pesglan play out a marriage. The entomb —
religious or bury — shared relational unions aracedvable in India just under the Special
Marriage Act, 1954. Under the Act a marriage musirba common marriage shape, however
parties are allowed to play out some other extsorn or religious functions in the event that
they need to. The Act furnishes with conditionsniifging with solemnization of unique
marriage under Section 4. Right off the bat, neitme of the parties ought to have a companion
living at the season of the marriage. Secondly,piinesical and mental limit of the both the
gatherings ought to be according to the area reguifhirdly, the age of the gatherings.
Violation of any of the conditions said above wgilVe void status to the marriage. The Special
Marriage Act 1954 completely changes the circuntstam regard of denied degrees in
marriage.
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One of the conditions for an expected common mggria be solemnized under this Act is that
"the gatherings are not inside the degrees of ypded relationship”. The articulation "degrees
of disallowed relationship” is characterized int8at2 (b) of the Act as "a man and any of the
people specified in Part | of the First Schedule atady and any of the people specified in Part
Il of the said Schedule." Thus, the Act fuses israundown of denied degrees in marriage,
isolate for people. Consequently, all first cousifetherly and maternal, parallel and cross —
are put by the Special Marriage Act in the claseesfricted conjugal relationship. The Act, in
any case, does not put any second cousin in itsatnangements of precluded degrees in
marriage.

The Act gives unwinding gave that custom repreagrine of the gatherings licenses marriages
between them. For instance, under Muslim individiaa¥ marriage between the primary
cousins is allowed. The Special Marriage Act, 1984uires certain preliminaries to the
solemnization of marriage. The marriage under &t is basically polite marriage and is
required to finish the common conventions. The aeotf marriage is additionally to be
distributed by the Marriage Officer. Before thedamf thirty days from the date on which the
notice was distributed any individual can protést tmarriage that it would negate any of the
conditions specified in segment 4 of the Act.

PersonalLaws
The various personal laws have different procedareheir marriage and follow different
rituals and religious ceremonies for the solemmzadf the marriage.

Hindu Law

Under Hindu Marriage Act, 1955 conditions for tr@esnnization of marriage are provided
under section 5. Conditions mentioned in Sectian 8i), (iii) and (iv) is somewhat similar to
that of conditions mentioned in section 4 of the@al Marriage Act, 1954 with subtle variance.
Violation of condition mentioned in section 5(iiip of Hindu Marriage act, 1955 will not make
the marriage void while the violation of sectiorc)4¢f the Special Marriage Act, 1954 will
make the marriage void under Section 24(1) (i) e Special Marriage Act, 1954. Section
5(iv) and (v) of Hindu Marriage act, 1955 and safi(iv) of the Special Marriage Act, 1954
defines the degree of prohibited relationship e Special Marriage Act, 1954 provides
relaxation in the degree of prohibited relationsl8pction 7 provides with ceremonies of the
marriage and performance of the certain religigusls and ceremonies is mandatory

Muslim Law

According to the Muslim notion of marriage, theuratof marriage is contractual. A system of
private registration of marriages with the kazis &avays prevailed among the Indian Muslims.
Though in principle Islamic law does not requingtaal solemnisation of marriage, among the
Muslims of India marriages are invariably solemdiZgy religious officials known as the
“kazi”. The short ceremony performed by the kazipkn as “nikah”, begins with formally
obtaining consent of the parties — first of thedbrand then of the groom — and ends with
recitation from the Holy Quran followed by praydrsMuslim law all first cousins both on the
paternal and maternal sides are outside the arhpibbibited degrees in marriage. Before, or
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immediately after, the ceremony the kazi preparesgkahnama (marriage certificate) which
gives full details of the parties and is signedbbth of them, and by two witnesses. The kazi
authenticates theikahnamaby putting his signatures and seal on it. Printgdh§ of standard
nikahnamain Urdu and Hindi are stocked by all kazis who ifillit. Under Section 8 of the
Hindu Marriage Act 1954, there exists a provisionregistration of marriages.

Christian Law

The Indian Christian Marriage Act, 1872 providegttévery marriage both parties to which are,
or either party to which is, Christian shall beesohized in accordance with its provisions. The
Indian Christian Marriage Act 1872 is obsolete anfar as it makes a distinction between
“Christians” .and “Indian Christians”. It also makseparate provisions for followers of various
Churches including Church of England. Church oftlaoca and Church of Rome. The Act

provides separate rules for the solemnisation egstration of marriages of Indian Christians
and other Christians.

Punishmentof Bigamy

Every person whose marriage is solemnized underfitt and who, during the lifetime of his
or her wife or husband, contracts any other maergtall be subject to the penalties provided
in section 494 and section 495 of the Indian P&uale, 1860 (45 of 1860), for the offence of
marrying again during the lifetime of a husbandwvife, and the marriage so contracted shall
be void.

The SpecialMarriage Act, 1954

Scopeof the Act

The Special Marriage Act deals with inter caste amér-religion marriages. Inter caste
marriage is a marriage between people belongirtgvdodifferent castes. Gone are the days
when people used to marry blindly wherever theiepts decided them to. Now the youth have
its own saying and choice and they prefer gettirgried to someone who has a better
compatibility with them rather than marrying someomho belongs to their caste or their
religion. It is them who have to live with theirrpzer for the entire life and thus caste or religio
is not a matter of utmost consideration at all nbaxe is a beautiful emotion and it should not
be weighed with something like caste or religioli.réligions are equal and marriage amongst
it should not be a big deal. Caste or religionasferred on us by birth and not by choice, then
why are people of lower castes seen with shamedeaudin? India is a diverse country and
things like this that happens here, is a thingityf @hus, the Special Marriage Act is a special
legislation that was enacted to provide for a spgdorm of marriage, by registration where the
parties to the marriage are not required to renether religion.

Application of the Act

This information is the most important one for gverdian to know as it is through this that

they can avail them. This Act covers marriages andmdus, Muslims, Christians, Sikhs,

Jains and Buddhists. This act applies to evene gsihtindia, except the state of Jammu &
Kashmir. This Act extends not only to the Indiatizeins belonging to different castes and
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religions but also to the Indian nationals living@ad.

Requirements

As Indians believe in marriages with proper rityalsstoms and ceremonies involving pomp
and show & extravagant celebrations, the Specialiktge Act does not require any of them.
The basic requirement for a valid marriage undisr Alct is the consent of both the parties to
the marriage. If both the parties are ready to ynaach other, that suffices it; here caste,
religion, race, etc. cannot and do not act as draice to their union. For marriage under this
Act, the parties need to file a notice expresshmgrtintention to marry each other, with the
Marriage Registrar of the district in which at lease of the parties to the marriage has resided
for at least 30 days preceding the date on which sotice is being filed. The marriage is then
said to be solemnized after the expiry of 30 dagmfthe date on which such notice has been
published. But if any person related to the parigigcts this marriage and the Registrar finds
it to be a reasonable cause of objection, therahecancel the marriage on such grounds. For a
valid marriage, it is also required that the pargéve their consent to the marriage in front of
the Marriage officer and three witnesses. Thes¢harbasic requirements for a valid marriage
under the Special Marriage Act, which every Indiaunst know.

Conditions

The conditions required to be followed for this gpeform of marriage is not very different
from the requirements of other normal marriagesclwhappen within the caste. These are the
conditions to be eligible for a marriage under #his: —

* The bridegroom must be at least 21 and the bridg beuat least 18 years of age at the
time of marriage. This is the minimum age limit éoboy/qgirl to marry, respectively.

« Both the parties must be monogamous at the tintleedf marriage; i.e., they must be
unmarried and should not have any living spouskadttime.

* The parties should be mentally fit in order to béedo decide for themselves e., they
must be same at the time of marriage.

» They should not be related to themselves througbdtelationships; i.e., they should
not come under prohibited relationships, which witherwise act as a ground to
dissolve their marriage.

« Changes with the Emergence of Special MarriagdarAlrtdia.

Legitimacy of children

A marriage is said to be void, where the conditiorentioned in point no.4 are not met with,

and the children from such marriages who would Heen legitimate if the marriage had been
valid, shall be legitimate, whether such child asrbbefore or after the commencement of the
Marriage Laws

Application on successiorRights
Another important point that every Indian shouldrdnknowledge about SMA is that, the
succession to property of persons married undsraitti or any marriage registered under this
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act and that of their children will be governed @nthe Indian Succession Act. But, if the
parties to the marriage belong to Hindu, BuddI8#th or Jain religions, then the succession to
their property will be governed under the Hinducassion Act.

Restriction on Divorce during 1styear of Marriage

Any person married under the Special Marriage etst know about this important provision
of the Act. The parties cannot petition for divotoghe District court unless and until one year
has expired from the date of their marriage assteggd in the marriage books. But, in cases
where the court is of the opinion that the petitiohas suffered exceptional hardships or the
respondent has shown exceptional depravity on thesit, a petition for divorce would be
maintained, but if any misrepresentation is foumndtloe part of the petitioner to apply for
divorce before the expiry of 1 year, the court riany order has been passed, state the order
to take effect only after the expiry of 1 yearnaantioned in sec. 29 of the Act.

Cantheyremarry ?

Talking, about the option of remarriage availablenarriages of persons registered under SMA,
one important thing that has to be paid attensahat, where the marriage has been dissolved
and there is no right of appeal available, or tihere petition made for it in the required period,
or appeal if presented is dismissed, then thegzamtiay remarry, as provided by the Act.

The generaland legal Understanding

The general understanding is that only marriagem#is own caste is sacred and auspicious
while the legal aspects of it as discussed abamesrdt make marriages under this act any less
sacred or valid. Our Law under its provisions gitresright to every citizen to marry any person

of their choice and have a happy life. But thisnign is supported as well as criticized by many.

Some consider it to be valid, some not. The inftgenf arranged marriages over the love

marriage has brought about this situation, whiokneafter judgments and laws being passed
more often in this respect, hasn't brought abawiagor change in the mindsets of people who

are in support and opinion of marriages withinrgléegion and caste.

Conclusion

Inter-standing marriage segment of marriage wigiards to the Special Marriage Act. Marriage
is viewed as a holy organization in India. It iiadamental piece of our way of life. India is a
various nation and subsequently has individualsfrarious religions and societies, dwelling
here. We know about the degree of impact that emtkreligion have in our country.is still
thought about an unthinkable in numerous spotsitmation. India takes after an exceptionally
unbending structure of the position framework. Wdlials are required to wed inside their
position and whoever weds out of their station ahdllenge the customary hindrances are
avoided in the general public. There are variospeet killings revealed ordinary and tragically,
they demonstrate pride in doing as such.
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Accordingly, there came a grave requirement fora& to defend the interests of those
individuals who transcended these station andioeigypartitions, to wed for affection. So, the
parliament authorize the Special Marriage Act, 1@fdividuals of India and every single
Indian national in outside nations, regardlesshaf tank and religion. On the premise of
Research issue, the analyst infers that Registragoa 1954 accommodates obligatory
enlistment as without the enroliment marriage wbe'tegitimate.

The one-of-a-kind component of the Special Marrigget, 1954 is that any marriage
solemnized in some other shape under some othelrdan or nonnative, between any two
people can be enlisted under the Act. Enlistmennafriage is obligatory under the Indian
Christian Marriages Act, 1872. Parsi Marriage anigoize Act, 1936 makes important
Registration of Marriages yet without enrolimene tmarriage does not wind up invalid. In
Muslim law, a marriage is viewed as a common caehiad the Qazi, or administering cleric,
likewise records the terms of the marriage mlkahnamawhich is given over to the wedded
couple i.e., arrangement of private enlistment @rnmage. Under Section 8 of the Hindu
Marriage Act there is a 1954, there exists an gearent for enrollment of relational unions.
Be that as it may, it's left to the contractinghgaiings to either solemnize the marriage before
the sub-recorder or enlist it subsequent to plagiagthe function in congruity with Hindu
convictions.
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The Special Marriage Act, 1954: An Analysis

Rucha Sunil Mhaské

Abstract

In modern times, families continue to 'fix' margagbased on religion, caste, gotra, astrologicag@ient, skin
colour, family background, and social standing. Kages must take place not only within the samé fditit also
within the same caste, according to endogamy rilks. Special Marriage Act was passed in 1954 to pelgple
who were in interfaith relationships or just wantedecular marriage. The main idea behind specialmmage act
is to reduce barriers to inter-faith and inter-casharriages, promoting secularism and equality assalt. In this
research paper we are discussing how public noticgadays in the act is violating the privacy rigbfscouples,
threat to their life and the lacking behind the maurpose of special marriage act. The Special Mae Act is a
central legislation made to validate and registeterreligious and inter-caste marriages in India.allows two
individuals to solemnise their marriage throughisgilccontract. No religious formalities are needexlbe carried
out under the Act.

Keywords: Certificate of marriageHindu Marriage Act, Marriage Registration, Parliameof India, Special
Marriage Act.

Introduction

The special Marriage Act, 1954 is an Act of theliBarent of India with provision for civil
marriage (or “registered marriage”) for people nflia and all Indian nationals in overseas
international locations, inappropriate of the faithfaith accompanied by either celebration.
All marriages in India may be registered beneath tbspective nonpublic regulation Hindu
Marriage Act, 1955, Muslim Marriage Act, 1954, arder the special Marriage Act, 1954.

It isthe obligation of the judiciary to make stinat the rights of eachthe husband
and spouse are covered. The special Marriage R84 is an Act of the Parliament of India
with provision for civil marriage for human beingk India and all Indian nationals

in foreign international locations, regardless aftf or faith observed by using either birthday

party.

Background

Henry Sumner Maine first introduced Act Il of 1§7ARhich could allow any dissenters to
marry whomever they chose underneath a new civitiagge regulation. It could follow in

inter-caste and inter - religion marriages. Theoiog confronted competition from
neighborhood governments and administrators, whievasl that it might encourage
marriages based totally on lust which might neadgdaad to immorality?

1 1sYear BALL.B., ILS Law College, Pune (Maharashtra), Emadl ruchamhaske2162@gmail.com
2 Agarwal, Atishay and Khandelwal, Abhishek, Spesi@rriage Act: The Intercepted Marriage (April 2022).
Supremo Amicus, 29, 1-6. https://doi-ds.org/doilik2022-48812249/supremoamicus/v29/2022/20.
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The unique Marriage Act, 1954 replaced the old Ad¢i, 1872. The new enactment
had 3 primary goals:

1. To provide a unique form of marriage in certainesas

2. To provide for registration of certain marriages an

3. To provide for divorce.

The Act originated froma piece of regulation prepd for the duration of the past
due 19th century. It extends to the entire of Irekeept the kingdom of Jammu and Kashmir
and applies also to residents of India domicilethini the territories to which this Act
extends who are in the state of Jammu and Kashmir.

Objection to Marriage

1. Any man or woman can also, earlier than the expimadf thirty days from the date on
which such a be aware has been published bendatbestion (2) of section 6, object to
the wedding on the floor that it might contraveme @r extra of the conditions specified
in section four.

2. After the expiration of thirty days from the date which is aware of a supposed marriage
has been posted under sub-section (2) of sectittre Gyedding can be solemnized, until it
has been previously objected to underneath sub-asgi).

3. The nature of the objection will be recorded intimg by using the wedding Officer
within the Marriage be aware e-book, be examiner @rel explained if vital, to the
character making the objection and will be sigriedugh him or on his behalf.

Applicability

1. Any character, regardless of faith.

2. Hindus, Muslims, Buddhists, Sikhs, Christians, Barsr Jews also can perform
marriage underneath the Special Marriage Act, 1954.

3. Inter-faith marriages are achieved below this Act.

4. This Act is applicable to the complete territory lnflia and extends to proceeding
spouses who each Indian national are dwelling easts

5. Indian national residing abroad.

Necessities

1. The marriage carried out underneath the speciatiddpr  Act, 1954 is a
civil settlement and thus, there need be no riteeemonial necessities.

2. The events have to document a observe of meantddarn  the specific form to the
marriage Registrar of the districtin which as animum one of the events to the
wedding has resided for a period of no longer mulgss than thirty days right
away previous the date on which such observe Engiv

3. After the expiration of thirty days from the date which be aware of a meant marriage
has been posted, the marriage may be solemnisiedstin  has been objected
to by any person.
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4. Themarriage may be solemnised at the desired Marmaorkplace.
5. Marriage isn't always binding on the parties exesguh birthday party states "I, (A), take
thee (B), to be my lawful spouse (or husband),itims the presence of the
marriage Officer and three witnesses.

Conditions for Marriage

1. Every celebration involved should have any othdrsmiing valid marriage. In other
phrases, the ensuing marriages have to be monogdrooth parties.

2. The groom ought to be as a minimum 21 years vintdgebrides need to be at least
18 years old.

3. The parties have to be in a position in regardhéwr tmental capacity to the extent that
they're able to provide valid consent for the naayei

4. The parties have to no longer fall within the degoéprohibited relationship.

Registration Process Special Marriage Act

1. Both parties are required to be present after bengssion of documents for issuance
of public notice inviting objections.

2. One copy of the notice is posted on the notice do#rthe office and a copy of the
notice and is sent by registered post to bothgmes per the given address.

3. Registration is done 30 days after the date ofcadditer deciding any objection that
may have been received during that period by thiel.SD

4. Both parties along with three witnesses are redquicebe present on the date of
registration.

Place and form of Solemnizatiof

1. The marriage may be solemnized at the office ofMlagriage Officer, or at such other
place within a reasonable distance therefrom agénrdes may desire, and upon such
conditions and the payment of such additional ésesay be prescribed.

2. The marriage may be solemnized in any form whidah phrties may choose to adopt:
Provided that it shall not be complete and bindinghe parties unless each party says to
the other in the presence of the Marriage Officed #he three witnesses and in any
language understood by the parties, “l, (A), take {B), to be my lawful wife (or
husband)”.

Certificate of Marriage*

1. When the marriage has been solemnized, the Margeer shall enter a certificate
thereof in the form specified in the Fourth Schedul a book to be kept by him for that
purpose and to be called the Marriage CertificatelBand such certificate shall be signed
by the parties to the marriage and the three wse®es

3 Agarwal, Atishay and Khandelwal, Abhishek, Spesi@rriage Act: The Intercepted Marriage (April 2022).
Supremo Amicus, 29, 1-6. https://doi-ds.org/doilik2022-48812249/supremoamicus/v29/2022/20.
4 Available on https://en.wikipedia.org/wiki/Specidarriage_Act, 1954
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2. On a certificate being entered in the Marriage ifleste Book by the Marriage Officer,
the Certificate shall be deemed to be conclusiveéeexe of the fact that a marriage under
this Act has been solemnized and that all fornesitespecting the signatures of withesses
have been complied with.

Major Differences between Hindu Marriage Act & Spedal Marriage Act®

One of the key differences between the two actsh#& the Hindu Marriage Act was

established in 1955, while the Special Marriage was ordered only a year prior, i.e., 1954.
The Hindu Marriage Act is relevant just to the bndiHindus. The Special Marriage Act is
material to every one of the residents of Indiaardipss of standing, race, religion, identity,
and so forth. It implies both the men and womemwaf distinct religions could marry under

the extraordinary marriage at any point 1954's Act.

Aside from this, an Indian can get hitched to aidexgt of a different nation with the
arrangements of the Special Marriage Act. In trenéthat two people of various religions get
hitched, nobody will undoubtedly change their creedeligion even after the wedding. Be
that as it may, if one powers their accomplicehange their religion after the wedding, then
it's a crime.

The Hindu Marriage Act gives an open door to emlestt to currently solemnised marriage. It
implies the residents can get hitched first, artdrjathey can opt for wedding enlistment
within a time span. However, HMA doesn’t accommeddie solemnisation of a wedding by
the marriage registrar. Then again, the Specialrittge Act offers solemnisation for the
wedding as well with respect to enlistment by ariage official.

Conclusion

A marriage under the Special Marriage Act, 1954ir people from two one of a kind non
secular backgrounds to come back collectively enlibnd of marriage. The unique Marriage
Act, 1954 lays down the technique for each soleatiun and registration of marriage, where
either of the husband or spouse or both aren'tidinBuddhists, Jains, or Sikhs.

According to this Act, the couples ought to serveote with the relevant documents to the
wedding Officer 30 days before the meant date efwledding. The best court of India, in
2006, made it required to enroll all relationalams. In India, a wedding can both be enlisted
under the Hindu Marriage Act, 1955 or under thecgpdVarriage Act, 1954.

5 Available on http://www.legalservicesindia.comilg/1626/Inconsistencies-In-Special-Marriage-A@54.html
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Human Trafficking: Still A Long Way to Go

Apoorva Bhardwaj

‘Human trafficking crosses cultures and continents....
All of us have a responsibility to bring this priaetto an end....
Through partnerships, we can confront it head-on Eiihés victims from slavery to freedom
- Hillary Clinton, US Secretary of State, 2010

Abstract

Human Trafficking is a complex and multidimensigolaénomenon and requires multidisciplinary appraaghy
analysis of the root causes of human traffickingtake into account factors that are specificrtdid, its socio-
economic conditions and its poverty levels. Humaffitking is a violation of human rights and anyasegy to
eliminate trafficking should be framed within a hurrgghts perspective by placing the victim at teatte. A focus
that is primarily directed to the prosecution oéffickers has the potential to ignore or minimike human rights
of those who have been trafficked by failing to ad#éely protect the trafficked women. Human traffigkis a
booming international trade, making billions of Gwo$ at the expense of millions of victims; manthefmn are young
girls and children, who are robbed of their dignitiyd freedom. Although most of us have never witdess crime,
it happens every day all around the world. Criminadsfit while satisfying consumer demand. Victims arerced
to do what others would never freely do and they pae virtually nothing for their pains. In a pemge
commercialization of humanity, they are used likedpcts and then thrown away. Gender discriminafionher
aggravates human traffickirfg.

Keywords: Human Trafficking, Laws, UNODC, Victim, Labour, Skxy, etc.

Incident 1: When Rani{name changedyent missing, she was 12 years old. She had gone t
collect water from a hand-pump near her house,hasdsd every evening. That day, her
kidnapper came up behind her and held a rag téaler making her pass out. She came back
to her senses only to find herself hundreds ofsral@ay from home in a small village in Uttar
Pradesh. She came to know that she was goinggolthdor prostitution. However, she did not
know where she was. Her parents searched despdiatber and lost the hope that they would
ever see their dearest child again.

Guria, an anti-trafficking organization in Varanagiich monitors cases of missing children,
started an investigation and discovered the ideafithe kidnapper and where Rani was being
held. They helped her parents rescue their dauglitierthe help of the police. When police
found Rani, she broke into tears seeing her faBtez.ran to him and started crying as she could
not believe that she finally got saved after whatéd out to be a long traumatic period for her.
She then returned home with the hope to starttafres

1LL.M. (One Year Course) (2021-22), Law School, BaaarHindu University, Varanasi.
2 Biswajit Ghosh,Trafficking in Women and Children in India: Natui@imensions and Strategies for Prevention
13(5), The International Journal of Human RightsyfRmige Publication, Landon (2009).
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Incident 2: Chandni(name changedyas 12 when she was taken from her village in Kihun
district, Jharkhand and brought to Delhi to do dstieework. Sindur Tola Gramoday Vikas
Vidyalaya (SGVV), an ally of ActionAid India and 8kti Vahini, a social organization,

intervened and managed to rescue Chandni withethpedf the police. Chandni is now back to
her family and attending school.

Incident 3: Monali (hame changedhowever, was not as lucky as Rani and Chandmi vizts

13 years old, studying in Class VI when someonadgped her from her home in Medinipur
district of West Bengal and trafficked her to thal&handi district of Odisha. She was tortured
and abused, raped by her trafficker and was gaingetsold as a child bride. Her courage,
however, did not let her give up; it finally paiff as she managed to escape one day. A car
driver found her terrified in a local market ancdkoher to the police station. Suchetana
Mohila Mondali, an anti-trafficking organization émlly of ActionAid India, linked up with
her and took her to her family. But they refuseddoept her. Monali now lives in a government
shelter home.

Rani, Chandni, and Monali, these are just few exassimilar to them countless number of
children and adults become victims of traffickinggey year. While some are fortunate enough
to get back to their families, there are severhérg whose families cannot find them or who
are no longer accepted by their families when thapage to get back home.

Human Trafficking

Human Trafficking is the third most registered inegional crime worldwide after drug and
weapon trafficking. Human Trafficking is a boomiigernational trade, making billions of
dollars at the expense of millions of victims; wdre@ robbed of their dignity and freedom. The
key concept of human trafficking is exploitationgefople against their free will.

With the transnational operation called human ichifig, slavery remains alive and thriving.

Trafficking in persons is a global issue. No coyman claim that its borders are not affected
in some way by trafficking. Trafficking in persoisthe equivalent of modern-day slavery.
Slavery is illegal throughout the world, it is @Mtion of human rights, and it is a crime.

Reaching an idea of what exactly Human Traffickinglemands a lot of perception. This is
because every case and circumstances of humankiadfis exceptional in its own course. To
substantiate this, in a general case of humandkaff) it is seen that a person (who later on
becomes the victim) is taken from their village@wn or city to another place, based on false
promises of employment in a promising sector (comgndomestic help or labourer) with a
handsome pay. Now this pay is made to look more Wiaat this person gets in his/her own
region. Such lucrative deals are the base or tha reasons for trafficking to start off in a
region in the first place. Nevertheless, when threiwe at the destination, what welcomes them
is a shock of reality. They either never get the tlwat they were promised in the first place.
The pay that they were promised is below their iimagpn. And from thereon, the situation
starts deteriorating. In many cases it is unacbdptalrhey are handed over to placement
agencies where they are further sent to differentses as domestic help and to different
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industries for different kind of small-scale labgaoios. Primarily if we see these circumstances
is that of human smuggling. But since the recrumekes misleading promises, this case is
moulded into the shape of human trafficking. Imsi@ational trafficking, it is commonly seen
that those people who are taken away from theiréhoountry in the pretext of being given
good jobs, their passports are taken away from tiAem other such related personal documents
are confiscated. There is no escape for thesanscti

They are held as hostages are drowned in huge d#lith can cost them their lives, if they
ever tried to escape. Therefore, whilst giving @bgl perspective to Human Trafficking calls
for understanding the concept of it as well as atlng civilians as to how they must recognize
and respond and tackle the traffickers and trafiigkhappening in their communities and
periphery. Tracking down these intricate detailshef dynamics of human trafficking is much
more important than just haphazardly going forwaitth new laws and policies or whatsoever.

Human Trafficking which is for the purposes of salxexploitation as well as labour
exploitation is becoming an increasingly prevalsstie around the world. Trafficking is a huge
industry which has been identified as the fastestvipg criminal industry in the world.
Statistics state that more thédmrty million people are victims of slavery andnan trafficking
today? Every year thousands of men, woman, and childaéirirfto the hands of traffickers.
This can even happen even in their own countrysicening every country in the world is
affected by human trafficking.

Human Trafficking can include several different gmments which can include sex trafficking,
labour trafficking, and organ trafficking. Sex fieking is human trafficking into prostitution.
Labour trafficking is when someone is traffickedoinvork that is non-sexual. Examples can
include a man trafficked into farm work, or a womaafficked into a servant. Lastly, organ
trafficking is when people are trafficked so thheit organs can be sold to be used into
transplants. People can be forced into this tdafig by many means such as physical force
being used upon them, or false promises made thigkexs. Examples of promises may include
false job opportunities, or marriages in foreigmmnies. To prove that human trafficking is
still happening around the world, It's hard to inm&ghat a world which talks about love, peace
and brotherhood amongst fellow human beings haskasgcret staring and mocking at its true
reality. India is listed in the Tier Il list of tH8N which includes countries which have failed to
combat human trafficking. The concept of traffiakilenotes a trade in something that should
not be traded if.

Definition of Human Trafficking

Trafficking includes the recruitment, abductiomrsport, harbouring, transfer, sale, or receipt
of persons within national or across internatidmaiders, through the use of fraud, coercion,
force, or kidnapping, for the purposes of placiegspns in situations of slavery-like conditions,

3 Global Estimate of Forced Labour (2012pternational Labour Organisation (ILO), (June 2822, 09:15 pm)
http://www.ilo.org/wecmsp5/groups/public/-ed_norngetaration/documentspublicationwems_182004.pdf.
4 1bid.
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forced labour, or services, domestic servitudegdedrsweatshop labour or other debt bondage.
The term“force” as used in this definition of sex trafficking, mifges “coercion, drugging,
kidnapping, violence, threats, intimidation, or ettsituation where there is lack of consent.”
The element offorce” and the related concept tdonsent” are key components in the
definition of trafficking.

According to the United Nations Trafficking Protbpopularly known asPalermo Protocol”,
“Trafficking in persons can be defined as the réitnent, transportation, transfer, harbouring
or receipt of persons, by means of the threat @ aisforce or other forms of coercion, of
abduction, of fraud, of deception, of the abuspafer or of a position of vulnerability or of
the giving or receiving of payments or benefitadbieve the consent of a person having control
over another person, for the purpose of exploitatexploitation should include, at a minimum,
the exploitation of the prostitution of others dher forms of sexual exploitation, forced labour
or services, slavery or practices similar to slayeservitude or the removal of orgah.”

Until recently, Indian Law did not contain a compeasive definition of Human Trafficking.
The Constitution of India prohibits trafficking 6iman beings and forced labour, but it does
not define either terfnindia penalizes many forms of forced labour urtlerBonded Labour
System (Abolition) Attas well as th€hild Labour (Prohibition and Regulation) Actaind the
Juvenile Justice (Care and Protection of Childréwa}, The Immoral Traffic (Prevention) Act
(hereafter referred to as the ITPAgtc., criminalizes most forms of sex traffickifigne ITPA,
however, also criminalizes some transactional dspgaoluntary sex work (e.g., solicitation).
It thus ends up punishing both sex workers whaiaex work voluntarily and sex trafficking
victims who are coerced into doing so.

In March 2013, India passéide Criminal Law (Amendment) Act of 20&$hichamended Sec.
3700f the Indian Penal Code and includedia's first definition of human trafficking

Sec. 370as amended, now defines exploitation as inclutimg act of physical exploitation
or any form of sexual exploitation, slavery or prees similar to slavery, servitude, or the
forced removal of organs.”

The new Amendment Act expanded the types of offengminalized as a trafficking violation

and instituted heightened sentences for perpetratiois a significant step towards bringing
India in line with the international law obligati®it assumed on ratifying the UN Trafficking
Protocol. However, there are several areas in windfa's laws and realities do not comply
with the UN Trafficking Protocol's requirements amtommendations, including: 1) labour
trafficking, 2) safety, compensation and rehalitita, 3) prevention, and 4) migration,

5 Protocol to Prevent, Suppress and Punish TraffigkmPersons, Especially Women and Children - Supgiging
the United Nations Convention against Transnatiomghaized CrimelUnited Nations (2000).

6 INDIA CONST. art.23(1)

7 The Bonded Labour System (Abolition) Act, No. 1916f76.

8 The Child Labour (Prohibition and Regulation) Act.N1 of 1986.

® The Immoral Traffic (Prevention) Act, No. 104 ¢¥56.
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decriminalization and repatriation. The followingcions measure India's domestic laws
against the UN Trafficking Protocol on a subjectdmpject basis.

Human Trafficking in India: Prevalence & Root Causes

Human Trafficking is considered as the second Ergeganised crime in India. Human
Trafficking is still a major issue in India, despithe fact that it is banned under Indian Law.
People are routinely trafficked illegally througtdla for commercial sexual exploitation and
forced/bonded labodf. The majority of trafficked persons in India, inding men, women,
boys and girls, are trafficked for purposes of éattabourLabour Traffickingis the trafficking

of a person by means of fraud, coercion or duresthe purpose of exploiting him or her for
forced labour or services or slavery or practicesilar to slavery, including involuntary
servitude, peonage and debt bondagex Traffickingis also prevalent within India and
predominantly affects women and girls. Sex Traffigkis the trafficking of a person by means
of fraud, coercion or duress for the purpose ofatipg him or her for involuntary commercial
sex acts, prostitution of that person or other ohsexual exploitation.

India is a source, destination and transit coufmtiryabour and sex trafficking. In India, 90% of
trafficking occurs domestically (intra-state orenstate), and 10% occurs across national
borders. The country serves as a destination fsope trafficked from neighbouring countries
such as Nepal and Bangladesh, and as a transitrgdanindividuals being trafficked to the
Middle East and other parts of the world. In additiindia is a source country for individuals
trafficked to Europe, the Middle East and North Aire!*

According to the NCRB data, about 1,714 cases ofdmutrafficking were registered by the
government’s anti-human trafficking units in 202@hnvsexual exploitation for prostitution,
forced labour and domestic servitude being the tegsons behind it. Among states,
Maharashtra and Telangana recorded the highesterunftsuch cases at 184 each, followed
by Andhra Pradesh at 171, Kerala at 166, Jharkathd0 and Rajasthan at 128. The conviction
for cases of human trafficking was recorded at Seiven states, while the highest conviction
rate of such cases was reported from Tamil Na@6 gier cent followed by Delhi at 40%. The
NCRB, in its report, said it started collectingalan human trafficking cases from these Anti-
Human Trafficking Units (AHTU) across the countigce As per data provided by States/UTs,
1,714 cases of human trafficking have been regidtby AHTUs during 2028 According to
the report, 2,278 human trafficking cases werestegéd in 2018 and 2,260 in 2019,

10J.L. Najar,Human tracking in India: How the colonial legacy thie anti-human tracking regime undermines
migrant and workemagency, (2021) (June 18, 2022, 09:30 pm) httpsgélse.ac.uk/humanrights/2021/02/11/hu
man-trafficking-in-indiahow-the-colonial-legacy-tife-anti-human-trafficking-regime-undermines-migrand-
worker-agency/.

11 Sadika Hameed ET AlHuman Trafficking In India: Dynamics, Current EfferAnd Intervention Opportunities
For The Asia Foundation vi (2010), available at
http://asiafoundation.org/resources/pdfs/StanfordBinTraffickinglndiaFinalReport. pdf.

12 Financial ExpressAbout 1,714 human trafficking cases registeredd2@India News (2021) (June 20, 2022,
08:45 pm) https://www.financialexpress.com/indiavebout-1714-human-trafficking-cases-registered-in
2020/2332907/.
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respectively. The report further said that 4,709inmis, including 2,222 below 18 years, were
trafficked across the country in 20¥0.

In 2019, the government reported identifying 5,148ficking victims and 2,505 potential
trafficking victims, an increase compared with Fa4afficking victims and 1,625 potential
victims identified in 2018. In 2019, authoritieseitified 3,133 victims in labor trafficking,
including 1,549 in bonded labor, 2,012 in sex teafhg, and did not report the type of
trafficking of the 2,505 potential victims ideng&fl. 94% of trafficking victims identified were
Indian, approximately 57% were adults, and 62% viemeale. Despite some estimates of eight
million Indians in bonded labour, the Ministry adihor and Employment reported to Parliament
in 2019 that the government had only identified seldased 313,687 since 1976.

Moreover, due to lack of law enforcement effortaiagt traffickers, one NGO working in 10
States reported that more than 60 percent of rdegistims were subjected to bonded labor
again following their release. Karnataka, Tamil Nadnd Uttar Pradesh states, where some
authorities may engage more actively against bordedr, accounted for the majority of
bonded labor victims identified, with 130,249, @6# victims identified respectively, overall
accounting for 87% of the country’s total idention of bonded labor victims. The Ministry
of Home Affairs created standard procedures fdfickang victim identification in 2009, but it
was not clear how many states had adopted theite. I®zenue officers had the responsibility
for identifying bonded labor victims, yet NGOs idi#ed most cases. Poor inter-state
coordination between state government agencies detpdrafficking investigations and
victims’ ability to obtain services, including paipation in civil and criminal cases in their
home state¥’

The estimated number of victims of severe formdrafficking is very significant or is
significantly increasing and the country is notimgkproportional concrete actions. There is a
failure to provide evidence of increasing effodgbdmbat severe forms of trafficking in persons
from the previous year. In spite of many laws pnése India human trafficking remains an
unspoken problem in the country.

The factors of trafficking in women and childremdze divided into two categorigsush and
pull factors The commormush factorthat has been identified as the main driving fdrekind
human trafficking is the abject poverty. Howeveste-based discrimination, lack of resources,
lack of human and social capital, social insecuggnder discrimination, commodification of
women, social exclusion, marginalisation, inadeguand outdated state policies, lack of
governanace, nexus of police and traffickers, ureympent, breaking down of community
support system, cheap child labour, child marriage priority to marriage, attraction of city
life, corruption, employment, etc.

13 Habibullah Explained: Why Human Trafficking Remains One Of Tdye Organised Crimes In Indig2021)
(June, 20, 2022, 08:20 pm) https://www.indiatimestexplainers/news/human-trafficking-in-india-5537#&ml.
14 1bid.
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It appears from the case studies that extreme pyoaad other causes of deprivation not only
push people to fall in the tripod the trafficketBey also create for some an incentive for
trafficking. Often the prostitutes, who have noioptto come out of the exploitative
environment, gradually develop intimate connectiasith the traffickers and follow in their
footsteps. Trade, migration policies conflict andK of awareness among the victims are also
some the factors leading to human-trafficking. @la@ation has also become one of the
emerging push factor leading to human-traffickikgirther, the report of the International
Organization for Migration, says that 90 percenttlmé victims trafficked as sex slaves
experienced domestic violence before they weréidkaid 1>

While the commonrpull factors are lucrative employment propositions in big citiegsy
money, promise of better pay and a comfortableblf¢he trafficking touts and agents, demand
of young girls for marriage in other regions, deohdor low-paid and underage sweat shop
labour, growing demand of young kids for adoptiase in demand for women in the rapidly
expanding sex industry. The decreasing sex ratéb tha increasing demand of women in
women starve areas would also been considerethatoabehind bride trafficking in India and
countries like china. The rampant practice of fenfaticide in the northern states of Haryana
and Punjab has also fuelled internal traffickinjnc® there is a shortage of women in these
states having a low female to male ratio, they h@@me fertile ground for the operation of
traffickers. Traffickers procure girls from farawayates like Assam and Orissa; trick their
families into believing they are to be married,yotd later push them into prostitution.

There are many reasons for human trafficking indnd’hey are determined by political,
economic and cultural factors. Trafficking in parsas according to the doctrine of supply and
demand. Firstly, there are certain factors in thentry such as need of employment, poverty,
social conditions, instances of armed or war cotsfliack of political and economic stability,
lack of proper access to education and informagtm Secondly, there is demand for
inexpensive products, cheap labour and low-priegdices. The organized crime groups have
found an opportunity for making huge profits by weating the supply and demand that by
clubbing the first and the second instan€es.

Also, one of the major causes is because of thétfatwe so far have made inadequate progress
in addressing the issue. Thugeak enforcement machinery and inordinate delajustice
delivery helps the traffickers to recruit or re-tfia women and children from the districts and
send them to distant destinations with relativeee&are conviction of the real traffickers
encourages the operators of the trade to contineiducrative trade and earn huge margins
without any investment. Moreover, unwillingnesstioé victims to seek legal redress due to
absence of support from the police and the commungmbers is also contributing to the

15 Biswaijit Ghosh, ed Jrafficking in Women & Children, Child Marriage afbwry: A Study for Action Plan in
West Bengal(Kolkata: UNICEF and Govt. of West Bengal, (2007).

16 J.L. Najar,Human tracking in India: How the colonial legacy thle anti-human tracking regime undermines
migrant and workemagency, (2021) (June 18, 2022, 09:30 pm) httpsgélse.ac.uk/humanrights/2021/02/11/hu
man-trafficking-in-indiahow-the-colonial-legacy-tife-anti-human-trafficking-regime-undermines-migrand-
worker-agency/.
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spread of this crime. Trends in migration alsouefice trafficking and of late mobility across
borders has increased to a great extent due tmtet of the process of integration of economies
around the world.

In recent years, the demand for cheap, flexibleritical labour has risen everywhere in orders
to survive in the age of competition and irregutdgrants fit those demands the most. At the
same time traditional economic activities includiagriculture, caste occupations, age-old
handicrafts and cottage industries are affectethbyintroduction of new technology, cheap

imports, loss of established jobs, demands for ty@&s of consumer goods and consequent
change in our cultural practices.

All these factors have contributed to migration amobility of large numbers of people from
one place to another in search of jobs/facilititegécent times. Traffickers have taken this
opportunity and lured poor people. Often placenag@ncies, STD booths, and truck drivers
apart from sex workers serve as conduits to cadladttransport people for illegal activities.

International Laws Prohibiting Trafficking

There are various International Instruments whiehl dvhich deal with the problem of human
trafficking for prostitution of women and childres violative of human rights. They deal with
the rights and state obligations to ensure theeptioin of these rights. The International
community has repeatedly condemned slavery andluntary servitude, violence against
women, and other elements of human trafficking. sSBheondemnations are in the form of
declarations, treaties, and United Nations resmhstaind reports. These include:

i. Universal Declaration of Human Rights (UDHR)

This contains different Articles to deal with tipigoblem:

» Article 1. All Human beings are born free and ednalignity and rights.

« Article 2. That everyone (which includes fallen warmand their children,) is entitled
to all the rights and freedoms set forth in thelB&tion without any distinction of any
kind such as race, colour, sex, language, religiohitical or other opinion, national or
social origin, property, birth or other status.

* Article 3. Right to life, liberty and security oepson.

* Atrticle 4. That no one shall be held in slaveryservitude: slavery and the slave trade
shall be prohibited in all their forms. (The fallgictims in the flesh trade is no less
than a slave trade)

< Article 5. No one shall be subject to torture octtoel, inhuman or degrading treatment
or punishment. (The fallen/trapped victims of fleshde are subjected to cruel,
inhuman and degrading treatment which are obnoxmosminable and an affront to
article 5 of the said declaration and also arttdeof Indian constitution.)

< Article 6. Declares that everyone has the rightelmgnition everywhere as a person
before the law.

* Article 7. That all are equal before that law anel @ntitled without discrimination, to
equal protection of the law.



Journal of Legal Studies, International Refereed RelReviewed Journal
ISSN 2321-1059, Vol. 10, Issue |, January 2022
Page88 www.journaloflegalstudies.co.in
ii. International Covenant on Civil and Political Riglst ICCPR)
Article 8 of the International Covenant on CiuildaPolitical Rights provides that:
1. No one shall be held in slavery; slavery and thgestrade in all their forms shall
be prohibited.
2. No one shall be held in servitude.
3. (a). No one shall be required to perform forced or colsqry labour;
(b). Paragraph 3 (a) shall not be held to precludepimtries where imprisonment
with hard labour may be imposed as a punishmerd foime, the performance of
hard labour in pursuance of a sentence to suclsipom@nt by a competent court.
Article 24 outlines rights of child to a just arréd childhood

Every child shall have, without any discriminatias to race, colour, sex, language, religion,
national or social origin, property or birth, thght to such measures of protection as are
required by his status as a minor, on the partsofamily, society and the State.

ii. International Covenant on Economic, Social and Cutal Rights (ICESCR)
Article 10(3) of the International Covenant on Egoric, Social and Cultural Rights states
that: The States parties to the present Covenaogneze that:

Special measures of protection and assistance cheutaken on behalf of all children and
young persons without any discrimination for reasoiparentage or other conditions. Children
and young persons should be protected from econ@ndt social exploitation. Their
employment in work harmful to their morals or hbalt dangerous to life or likely to hamper
their normal development should be punishable Wy &tates should also set age limits below
which the paid employment of child labour shouldobehibited and punishable by law.

iv. Convention on The Rights of The Child, 1989
Article 11 requires state parties to take measumminbat the illicit transfer and nonreturn
of children abroad. Under articles 34 and 35, gpaf¢ies must take appropriate national,
bilateral and multilateral steps to protect childfiom all forms of sexual exploitation and
abuse and also prevent the abduction, sale arfitkrag of children.

v. Convention on The Protection of The Rights of MigraWorkers, 1990
This convention seeks to put an end to the illegalandestine recruitment and trafficking
of migrant workers and lays down binding interna#ib standards for their treatment,
welfare and human rights.

vi. The ILO Convention on The Worst Forms of Child Labhg 1999
Article 3 of this convention defines the worst farorf child labour as compromising of all
manifestations of slavery or practices similarlewvery, such as the sale and trafficking of
children, debt bondage and servitude and forcexmpulsory labour etc.

vii. Optional Protocol to The Convention on The Rightd ®he Child on The Sale of
Children, Child Prostitution and Child Pornography2002 (The Sex Trafficking
Protocol)
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viii.

This protocol adopted in May 2002, seeks to rdisestandards for protecting children from
all forms of sexual exploitation and abuse.

Recommended Principles and Children Guidelines orudlan Rights and Human
Trafficking, 2002

These standards were developed by the UN High Cesion for Human Rights in 2002,
S0 as to strengthen the human Rights principlepargpective of the Trafficking Protocol.
The document recommends 17 principles and 11 go&glwhich are meant to facilitate
the effective implementation of the key provisions.

. Convention on Elimination of All Forms of Discrimiation against Women

The United Nations Conventions, such as the Corenn the Rights of the Child, which
has not been adopted by the United States, an@dheention on the Elimination of All
Forms of Discrimination Against Women (CEDAW) wadopted by the U.N. General
Assembly in December 1979. These conventions pitathib sexual exploitation of children
and the discrimination against women in politicativaties.11 Nevertheless, these two
conventions play an important role in setting ingtional norms for the elimination of sex
trafficking.

Anti-Trafficking Protocol, 2000

At the International Level, the 2000 Anti-Trafficky Protocol is attached to the U.N.’s
Organized Crime Convention, which means that thphesis is on prosecution of those
involved in one “branch” of organized crime, namélyman trafficking. While there is

nothing inherently wrong with this, and while the#®col is in fact quite impressive in its
sweep, it means that sex trafficking is not presgiats a direct human rights violation in
which the state is complicit.

Legal framework against Human Trafficking in India:

At present the legal regime of trafficking in hureas explicitly and implicitly governed by the
following statutes towards curbing the menace thhathne following provisions:

The Constitution of India, 1950:
Art. 23 - It specifically prohibitstraffic in human beings and begar and other similarms
of forced labour”.

Art. 39 - It states that men and women should Haeeright to an adequate means of
livelihood and equal pay for equal work; that m@amen and children should not be forced
by economic necessity to enter unsuitable avocsitiand that children and youth should
be protected against exploitation. It is enshringtie Constitution in the form of a directive

to be followed while formulating policies for theage.

Art. 39A - It directs that the legal system shoalusure that opportunities for securing
justice are not denied to any citizen because afi@nic or other disabilities.
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ii. Immoral Traffic (Prevention) Act, 1956

Sec. 3 - It provides for punishment to a persorkémping a brothel or allowing premises
to be used as a brothel or who is in charge ofach premises either by himself or through
a tenant, occupier, etc.

Sec. 4 - It provides for punishment to any persar 48 years of age, living on the earnings
of prostitution of another person.

Sec. 5 - It provides for punishment to any persbno g involved in procuring, inducing or
taking another person for the sake of prostitution.

Sec. 6 - It provides for punishment to a person détains another person with or without

his consent in any brothel or any premises fortjitt®n with an intent that such detained

person may have sexual intercourse with any pesmnis not the spouse of such detained
person.

Sec. 7 - Any person who carries on prostitution #wedperson with whom such prostitution
is carried on in any premises which is within clpseximity to a public place, including a
hospital, nursing home, place of religious worshipstel, educational institution, or in an
area notified under the provisions of the Act, barpunished with imprisonment for a term
of three months.

Sec. 8 - Seducing or soliciting for the purposepudfstitution is also an offence and
punishable with imprisonment up to six months &éna up to Rs 500, in the case of a first
conviction. In case of a subsequent conviction,ptiigon sentence can be extended up to
one year including a fine of Rs 500. However, & gerson soliciting is a man, the statute
provides that he shall be punishable with nottleas seven days imprisonment which may
be extended to three months.

Sec. 18 - A Magistrate can order the immediateuc®®f a place that is being used as a
brothel or as a place for prostitution and is wit200 meters of any “public place” as
referred to in Section 7 above, and direct thetmricfrom the premises from where any
person is ostensibly carrying out prostitution eneipt of information from the police or
otherwise. The occupier is given only seven daygador eviction from such premises.

Sec. 20 - It empowers a Magistrate, on receivifigrimation that any person residing in or
frequenting any place within the local limits o$ lirisdiction is a prostitute, to issue notice
to such person requiring him to appear before thgidrate and show cause why he should
not be removed from the place and be prohibitethfre-entering it, and an order to be
passed by the Magistrate effecting the same ortsnadn-compliance of which will attract
punishment in accordance with this section.
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Sec. 21 - The State Government may in its disaretgiablish as many protective homes
and corrective institutions under this Act as itks fit and such homes and institutions
when established shall be maintained in such maasemay be prescribed. Whoever
establishes or maintains a protective home or ctiveeinstitution except in accordance
with the provisions given shall be punishable uritler section.

Sec. 22A - If the State Government is satisfied thé#s necessary for the purpose of
providing for speedy trial of offences under thist & any district or metropolitan area, it
may, by notification in the Official Gazette andeafconsultation with the High Court,
establish one or more Courts of Judicial Magistratiethe First Class, or, as the case may
be, Metropolitan Magistrate, in such district ortropolitan area.

Sec. 22B - Notwithstanding anything contained i @ode of Criminal Procedure, 1973,
the State Government may, if it considers it neangsso to do, direct that offences under
this Act shall be tried in a summary way by a Magi® [including the presiding officer of
a court established under sub-section (1) of Se@A] and the provisions of Sections
262 to 265 (both inclusive) of the said Code, staalfar as may be, apply to such trial

The Indian Penal Code, 1860

The Indian Penal Code, 1860 specifically deals with kinds of kidnapping:
(a) Sec. 360 - Kidnapping from India.

(b) Sec. 361 - Kidnapping from lawful guardianship.

Sec. 362 - A trafficked person can also be subjeitiean act of abduction covered under
this section which involves using of deceitful medy another and thereby forcefully
compelling this person to go from any place.

Sec. 363A - Provides for the specific punishmerartyg person who kidnaps or maims a
minor for purposes of begging.

Sec. 365 - Provides for the punishment to any perd® kidnaps or abducts another person
with intent to secretly and wrongfully confine himef.

Sec. 366 - Provides for the punishment to any pevgao kidnaps, abducts or induces
woman to compel her marriage against her will, erforced/seduced to have illicit
intercourse.

Sec. 366A - Provides for the punishment to anygemho by any means whatsoever
induces any minor girl under the age of 18 yeaxgotrom any place or to do any act that
such girl may be forced or seduced to have iliitiercourse with another person.

Sec. 370 - By the Criminal Law (Amendment) Act, 20this section punishes all acts of
trafficking in human beings and their exploitation.



Journal of Legal Studies, International Refereed RelReviewed Journal
ISSN 2321-1059, Vol. 10, Issue |, January 2022

Page92 www.journaloflegalstudies.co.in

iv.

Sec. 372 - If any person sells, lets to hire gpases of any other person who is a minor i.e.
under the age of 18 years for purposes of prosfitutetc. shall be punished with
imprisonment of either description for a term whinhy extend to 10 years and shall also
be liable to fine.

Sec. 373 - If any person buys, hires or obtainsgeson of any other person who is a minor
i.e. under the age of 18 years for purposes oftifutien, etc. shall be punished with
imprisonment of either description for a term whinhy extend to 10 years and shall also
be liable to fine.

Secs. 354, 354-A , 354-B , 354-C, and 354-D - Thessions punish any person who
assaults or uses criminal force on a woman intgndiroutrage modesty, disrobe her, or to
commit an offence of voyeurism or stalking. Seai@54, 354-A, 354-B, 354-C, and 354-
D were added by the Criminal Law (Amendment) A&.2.

Sec. 366B - Any girl under age of 21 years beingdrted from a foreign country by a
person with an intent that she will be forced afuseed to illicit intercourse with another
person, the person so importing shall be punishatifeimprisonment which may extend
to ten years, and shall also be liable to fine.

Secs. 375 and 376 - These sections were addedki® titma justice-delivery system more
responsive to the sexual offences against womexplicitly deals with the definitions of
rape, gang rape, repeatedly raped which is a majwequence of trafficking and also lays
down punishments for such acts under the saidosecti

Sec. 374 - The section defines that any personceimmels another person to labour against
his will shall be punished with imprisonment uplig/ear or fine or both. This section
punishes those people who are involved in traffigkn humans with an intention to forced
labour and grave exploitation.

Bonded Labour System (Abolition) Act, 1976

An Act to provide for the abolition of bonded lalbaystem with a view to preventing the
economic and physical exploitation of the weakettieas of the people. The Act prohibits
anyone from making any advance or compelling amggreto render any bonded labour and
states further that any agreement or custom rexguany person to do work as a bonded labour
is void and provides for punishment for anyone wbmpels any person to render bonded
labour or advance any bonded debt. Punishmentindases is imprisonment up to 3 years and
fine up to 2000 rupees. The bonded laborers doe teeated as victims and not as offenders.

V.

Child and Adolescent Labour (Prohibition and Reguian) Act, 1986
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An Act to prohibit the engagement of children ihagicupations and to prohibit the engagement
of adolescents in hazardous occupations and pregdsprohibits employment of children in
hazardous industries and lays down safety meaauntksther requirements which shall be met
irrespective of what is stated in other labourstgions.

vi. Scheduled Castes and the Scheduled Tribes (Prewanti Atrocities) Act, 1989

An Act to prevent the commission of offences ralate atrocities against the members of the
Scheduled Castes and the Scheduled Tribes, todertam Special Courts and exclusive Special
Courts for the trial of such offences and for tkef and rehabilitation of the victims of such
offences. Many victims are from marginalised grolpggause traffickers are targeting on
vulnerable people in socially and economically veaid areas. This Act provides an additional
tool to safeguard women and young girls belongtm§€/ST and also creates greater burden
on the trafficker to prove his lack of complicitythe crime. This can be effective if the offender
knows the status of victim. It specifically coveextain forms of trafficking, forced or bonded
labour and sexual exploitation of women. A minimpomishment of 6 months is provided that
could extend up to 5 years in any offence covergttuthe Act regarding trafficking in humans.

vii. Transplantation of Human Organs and Tissues Act, 90

This Act deals with criminal responsibility in casef harvesting of organs and trafficking of
persons for this purpose. The perpetrator incltrddfickers, procurers, brokers, intermediaries,
hospital or nursing staff and medical laboratosaed their technicians involved in the illegal
transplant procedure. Section 11 declares probibitf removal or transplantation of human
organs for any purpose other than therapeutic pepand Section 19 deals with commercial
dealing in human organs and clarifies that it poessthose who seek willing people or offer to
supply organs and such traffickers and alike dbalpunished with imprisonment for a term
which shall not be less than five years but whicymxtend to ten years and shall be liable to
fine which shall not be less than twenty lakh rigegt may extend to one crore rupees.

viii. Protection of Children from Sexual Offences Act, 2P

It has been drafted to strengthen the legal pronssfor the protection of children from sexual
abuse and exploitation. For the first time, a sgidaw has been passed to address the issue of
sexual offences against children. Sexual offencesarrently covered under different sections
in Penal Code. However, Indian Penal Code, 186G da¢ provide for all types of sexual
offences against children and, more importanthgsdeot distinguish between adult and child
victims.

ix. Criminal Procedure Code, 1973

Responsibility for providing compensation to trekiing victims is fragmented between the
Central Government and individual States. Thisuigely the result of Sec. 357 and Sec. 357-
A, the Code of Criminal Procedure, 1973 (hereimaftderred to as the CrPC). When the
punishment itself contemplates sentence or fine 3&¢, the CrPC provides that the fine can
be passed on to the victim. Even if that is notS&x;. 357-A, the CrPC have the fund - a State
fund, which can be extended to the victims of arime (not limited to trafficking) who have
suffered loss or injury. However, it fails to nole form or degree of such compensation.
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Although the above laws fails to provide a compreiee mechanism to address the issues
relating to the Human Trafficking in India and thtbere was a need of comprehensive single
legislation that will cover all forms of traffickgn Hence,the Trafficking of Persons
(Prevention, Protection and Rehabilitation) Bill0Z8 was introduced in Lok Sabha by the
Minister of Women and Child Development, Ms. Man&andhi on July 18, 2018 and passed
in that House on July 26, 2018 which eventualls&aplater due to dissolution of the 16th Lok
Sabha.

The Bill provided for the prevention, rescue, aettiabilitation of trafficked persons. The
present legislation/well-intentioned but lapsed Bhored the factors that drive people to risky
situations and failed to integrate the lessonsgby anti-trafficking stakeholders since the
adoption of the United Nations Trafficking Protopalpularly known asPalermo Protocol”.

It adopted a belief that trafficking can be stoppkdugh harsh punishments, rather than
addressing root causes, and this indeed may halexmined, rather than protected, the human
rights of trafficked persons. Implementing a righ&sed approach that facilitates, and does not
criminalise migration and one that promotes dewank is the most constructive approach to
prevent human trafficking. This bill was criticizéok not doing what it set out to do, that of
being "clear and comprehensivelt was criticized for being too criminal-centrand not
victim-centric enoughThe aspect of how the bill would fit into the cuntelegislative
framework was again raised.

Later on, agaithe Trafficking in Persons (Prevention, Care and Relilion) Bill, 2021was
published in June 2021 by the Ministry of Women &tdld Development. The Bill was
introduced as a comprehensive law to fight humafficking for exploitation; sexual or
physical. It improved upon the 2018 Bill by widegirthe scope ofvictims’ to include
transgenders and other persons while also exteriingach to cover offences with cross
border implications. It also put forth specific rhaaisms for prevention and rehabilitation. The
new Bill expanded the range of offenders by briggablic servants, armed force personnel or
others in a position of authority under it.

The Bill followed the trend of the 2018 Bill in remmending severe penalties for aggravated
offences. Aggravated trafficking is set to be phad with rigorous imprisonment of 10 years

to life imprisonment along with a fine of up to B8.lakh. In case of the victim’s death, the

penalty is life imprisonment and fine of Rs.30 lakhsecond conviction, in case the victim is

a child, may invite death sentence or rigorous isgmment for the remainder of the accused’s
natural life and fine of up to Rs.30 lakh or sutheo fine as is provided for that offence under
any other law, for the time being in force, whichkeis higher.

The Bill also makes the National Investigation Age(NIA), the lead investigating agency on
such matters. It further specifies that the ingegion should be completed within 90 days of
the arrest of the accused. However, it was poiotgidthat the bill did not elucidate rescue
protocols.
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But, sadly the Bill was again allowed to be lap3&ftile the lapsed Bill was a well-timed and
well-intentioned attempt by the Indian Governmengnact a comprehensive legislation which
will tackle human trafficking and its fundamentabplems. However, the Government was
supposed to adopt a broader perspective towarffiskiag and take such serious issues on the
priority basis so that such legislative lapses ddud avoided.

Human Trafficking - Judicial Pronouncements

Hon’ble Supreme Court in the caseRdj Bahadur v. State of W.B.laid down that traffic in
human beings mean to deal in men and women likegyauch as to sell or let or otherwise
dispose of. It would include traffic in women artdldren for immoral or other purposes.

In Upendra Baxi & Lotika Sarkar v. State of Uttar Pesth® concerned the deplorable
conditions found in a Protective Home establishedl @orking under Secs. 17, 19 and 21 of
the Suppression of Immoral Traffic in women andgaict (SITA) in Agra, India. The case,
which spanned a period of 16 years, beginning uSt#iEA and continuing until 1997, eleven
years after the implementation of Immoral Traffie¥ention Act (ITPA), began after a letter
was written by Upendra Baxi and Lotika Sarkar, kaitthe time professors at Delhi University,
to a justice of the Supreme Court of India, Jusiide. Bhagwati. The letter was a Letter to the
Editor, published in a daily newspaper called thaéidn Express and that revealed a shocking
picture of the Agra Protective HomEhe Supreme Court converted the letter into apeiition
and ordered the superintendent of the Home to $trexplanations regarding the allegations
presented in the writ petition. From 1981 to 198i& Supreme Court monitored this case and
found serious abuses and omissions in the funcigpwif the protective home, but never
implemented a concrete decision to punish the mesipte persons.

In the case o¥ishal Jeet v. Union of Indj& the Court observed thdiThe causes and evil
effects of prostitution maligning the society asenstorious and frightful that none can gainsay
it. It is highly deplorable and heartrending to edhat many poverty-stricken children and girls
in the prime of youth are taken to ‘flesh markeitidorcibly pushed into the ‘flesh trade’ which
is being carried on in utter violation of all canm® of morality, decency and dignity of
humankind. There cannot be two opinions - indeedetlis none - that this obnoxious and
abominable crime committed with all kinds of unklainle vulgarity should be eradicated at all
levels by drastic steps.”

The Court further laid down following directionstimis regard:

i. All the State Governments and the Governments ebtJmerritories should direct their
law enforcing authorities concerned to take appat@rand speedy action in eradicating
child prostitution.

ii. The State Governments and the Governments of Ureontories should set up a separate
Advisory Committee within their respective zonesnake suggestions regarding the

17Raj Bahadur v. State of W.B.953 SCC OnLine Cal 129.
18 Upendra Baxi & Lotika Sarkar v. State of Uttar Pesth,(1983) 2 SCC 308 and 1998 (8) SCC 622.
19Vishal Jeet v. Union of Indig1990) 3 SCC 318.
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measures to be taken and the social welfare progeso be implemented for the children
and girls rescued from the vices of prostitution.

iii. All the State Governments and the Governments édtJmerritories should take steps in
providing adequate and rehabilitative homes manmgedvell-qualified trained social
workers, psychiatrists and doctors.

iv. The Union Government should set up a committetsahin to evolve welfare programmes
on the national level for the care, protectionafdlitation, etc. of the young fallen victims
and to make suggestions of amendments to the rexilstivs for the prevention of sexual
exploitation of children.

v. The Central Government and the Governments of Statel Union Territories should
devise a machinery of its own for ensuring the prdmplementation of the suggestions
that would be made by the respective committees.

vi. The Advisory Committee can also delve deep intoddesi System and Jogin Tradition
and give their valuable advice and suggestione adat best the Government could do in
that regard.

In Bandhua Mukti Morcha v. Union of Indi® the Supreme Court has elucidated the
rehabilitation of bonded labour and directed thevé&oment to award compensation to
released/rescued bonded labour under the provisiddsnded Labour System (Abolition) Act,
1976 after taking note of serious violation of fantental and human rights:

“The rehabilitation of the released bonded labowrera question of great importance, because
if the bonded labourers who are identified and dreare not rehabilitated, their condition
would be much worse than what it was before duttiegperiod of their serfdom and they would
become more exposed to exploitation and slide lmade again into serfdom even in the
absence of any coercion. The bonded labourer whaléssed would prefer slavery to hunger,
a world of ‘bondage and illusory security’ as agstim world of freedom and starvation.”

It may be pointed out that the concept of rehattibn has the following four main features as
addressed by the Secretary, Ministry of Labour, @odernment of India to the various States
Governments:

= Psychological rehabilitation must go side by sidlwhysical and economic rehabilitation.

» The physical and economic rehabilitation has 15omapmponents, namely, allotment of
house sites and agricultural land, land developnmovision of low-cost dwelling units,
agriculture, provision of credit, health medicarec@and sanitation, supply of essential
commodities, education of children of bonded lakosiand protection of civil rights, etc.

» There is scope for bringing about integration amitiegvarious Central and State sponsored
schemes for a more qualitative rehabilitation andvoid duplication.

=  While drawing up any scheme/programme of rehabomaof freed bonded labour, the
latter must necessarily be given the choice betwkenvarious alternatives for their
rehabilitation and such programme should be finsdiiected for execution as would meet
the total requirements of the family of freed bahébourers to enable them to cross the

20 Bandhua Mukti Morcha v. Union of Indié1,984) 3 SCC 161.
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poverty line on the one hand and to prevent them liding back to debt bondage on the
other.

The Supreme Court iRUCL v. State of T.\! directed the District Magistrates to effectively
implement Secs. 10, 11 and 12 of the Bonded LalSystem (Abolition) Act, 1976 and
expected them to discharge their functions with diligence, empathy and sensitivity, taking
note of the fact that the Act is a welfare legisiat

In Lakshmi Kant Pandey v. Union of IndfaHon’ble P.N. Bhagwati, J., observed:

“6. It is obvious that in a civilised society theportance of child welfare cannot be over-
emphasised, because the welfare of the entire caiymits growth and development, depend
on the health and well-being of its children. Chélid are a ‘supremely important national asset’
and the future well-being of the nation dependé@w its children grow and develop.”

The Supreme Court iM.C. Mehta v. State of T.R in light of the severe violation of
fundamental rights in cases of child labour obsgrve

“... if there is at all a blueprint for tackling theroblem of child labour, it is education. Even if

it were to be so, the child of a poor parent wondd receive education, if per force it has to

earn to make the family meet both the ends. Thexedoless the family is assured of income
aliunde, problem of child labour would hardly getved; and it is this vital question which has

remained almost unattended.

.. if employment of child below the age of 14 i®asttutional indiction insofar as work in
any factory or mine is concerned, it has to be dbhanall children are given education till the
age of 14 years in view of this being a fundameritgdt now, and if the wish embodied in
Article 39(e) that the tender age of children i mbused and citizens are not forced by
economic necessity to enter avocation unsuitedhéo tige, and if children are to be given
opportunities and facilities to develop in a heglthanner and childhood is to be protected
against exploitation as visualised by Article 39itfseems to us that the least we ought to do is
see to the fulfilment of legislative intendmentibelenactment of the Child and Adolescent
Labour (Prohibition and Regulation) Act, 1986.”

In view of the Child and Adolescent Labour (Prohdn and Regulation) Act, 1986 the
offending employer must be asked to pay compensatkio every child employed in
contravention of the provisions of the Act a suniRef20,000 which is to be deposited in Child
Labour Rehabilitation-cum-Welfare Fund.

21pYCL v. State of T.N(2013) 1 SCC 585.
22 Lakshmi Kant Pandey v. Union of Ind{@d984) 2 SCC 244.
23 M.C. Mehta v. State of T.N1996) 6 SCC 756.
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In Gaurav Jain v. Union of Indi# the Supreme Court passed an order directing, atiggrthe
constitution of a committee to make an in-deptldgtaf the problems of prostitution, child
prostitution, and children of prostitutes, to helmlve suitable schemes for their rescue and
rehabilitation.

The Supreme Court observed:

“27. ... The ground realities should be tapped wigtamingful action imperatives, apart from
the administrative action which aims at arrestingmoral traffic of women under the Immoral
Traffic (Prevention) Act through inter-State orénpol arrangements and the nodal agency like
the CBI is charged to investigate and prevent suches.”

The Central Government pursuant to the directissisad by the Supreme Court in Gaurav Jain
case constituted @ommittee on the Prostitution, Child ProstituteadaPlan of Action to
Combat Trafficking and Commercial and Sexual Exatmin of Women and Children”

In Prajwala v. Union of Indig® Prajwala, an anti-trafficking organization, filasPIL in the
Supreme Court petitioning the Government to createictim protection protocol’ so as to
protect the rights of victims of trafficking. Exisy laws do not protect the welfare of women
and children who have been rescued from traffickind sexual exploitation. Thus, Prajwala
invoked Art. 32 of the Constitution to file a Publiterest Litigation to force the Government
to create a protocol for the rehabilitation of wenzad children who have been the victims of
trafficking. The court has held that there showddcbmplete protection provided to the victim,
her family and witnesses in accordance with the IGanmission’s Recommendations with
respect to victim, witness protection protocol.

The Supreme Court iBudhadev Karmaskar v. State of West Beffgahd issued notice to all
States while noting down the concern on the patletnditions of sex workers:

“...we strongly feel that the Central and the State &oments through Social Welfare Boards should pepa
schemes for rehabilitation all over the country farysically and sexually abused women commonly krasvn
prostitutes as we are of the view that the prossttso have a right to live with dignity under A2l of the
Constitution of India since they are also human ggiand their problems also need to be addressed.

A woman is compelled to indulge in prostitution favtpleasure but because of abject poverty.
If such a woman is granted opportunity to avail sol@achnical or vocational training, she
would be able to earn her livelihood by such vawai training and skill instead of by selling
her body. Hence, we direct the Central and theeSEatvernments to prepare schemes for giving
technical/vocational training to sex workers andsgly abused women in all cities in India.
The Court in the case @ampurna Behura v. Union of Ingiapassed several orders for
constitution of Juvenile Justice Boards under 8eaf.the Act and Child Welfare Committees

24 Gaurav Jain v. Union of Indig1997) 8 SCC 114.

25 Prajwala v. Union of India2005(12) SCC 135.

26 Budhadev Karmaskar v. State of W(@2011) 11 SCC 538.
27 Sampurna Behura v. Union of Indi@011) 9 SCC 801.
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under Sec. 29 of the Act in different States anibb/Territories and most of the States and
Union Territories have taken steps to constitue ibvenile Justice Boards and the Child
Welfare Committees. As there were complaints thatmany districts Child Welfare
Committees were not operational or functional aveheJuvenile Justice Boards had not been
constituted in the manner provided in the Act. Qmart in its order requested the State Legal
Services Authorities to coordinate with the respecChild Welfare Departments of the States
to ensure that the Juvenile Justice Boards andl Qtélfare Committees are established and
are functional with the required facilities. On thi#icial laxity of non-implementation of the
Special Juvenile Police Unit Supreme Court in rideo stated that the court will monitor the
implementation of the provisions of the Act relgtio Special Juvenile Police Unit under Sec.
63 of the Act.

The Court ordered that

“the Home Departments and the Directors GenerdPolice of the States/Union Territories will ensunattat least
one police officer with aptitude in every policetita is given appropriate training and orientatiamd designated
as Juvenile or Child Welfare Officer, who will handhe juveniles or children in coordination with thelige as
provided under Sec. 63(2) of the Act. The requir@iding will be provided by the District Legal Sares Authorities
under the guidance of the State Legal Servicesohitits and Secretary, National Legal Services Atithawill
issue appropriate guidelines to the State LegaliBes Authorities for training and orientation oblce officers,
who are designated as the Juvenile or Child Welfafe€s. The training and orientation may be donghases
over a period of six months to one year in eveayeSind Union Territory. The Home Departments dnredRirectors
General of Police of the States/Union Territoried aliso ensure that Special Juvenile Police Unitnguising of all
police officers designated as Juvenile or Child WfelfOfficers be created in every district and ¢d@ycoordinate
and to upgrade the police treatment to juveniles @@ children as provided in the Sec. 63(3) ofiineenile Justice
(Care and Protection of Children) Act 2000.”

Steps towards curbing the Menace of Human Traffickig - The Four p’s - Prevention,
Protection, Prosecution and Partnerships

The comprehensive enhanced approach to counterrhimafficking is to be guided by a
framework of prevention, protection, prosecutiond gartnership - based initiatives that are
adaptable to address the changing environmentichvthis crime occurs.

I. Prevention: Empowering Communities to Address Humarafficking

Prevention activities, through awareness generatioheducation, play a key role in protecting
individuals who are potentially at risk of beingfficked. Prevention also constitutes research
activities, in order to understand both the scapeell as the nature of trafficking in the affected
areas. This involves the development of socialenrwhomic interventions which offer support
to those potentially at risk of being traffickedrfse of the activities include job skill training
programs to promote local employment opportunigsspowerment programs to develop self-
confidence, especially in children and assist thiendeveloping their careers; community
enrichment programs to discourage out-migratiod; @isis intervention programs to provide
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support for women and children in abusive homefcing other crises that might otherwise
push them to migraté&.

II. Protection: Rehabilitation and Support for Surviverof Human Trafficking

Recovery of trafficked persons is a long and compftecess. A core element of United Nations
Office on Drugs and Crime (UNODC'’s) mandate under UN Trafficking Protocol is to
increase the level of protection and assistancad®d to survivors of human trafficking. After
a trafficked person is rescued, the man, womarhitd should be protected, during their stay
in shelter /vigilance homes, before reintegratment into the society.

Police and Criminal Justice staff needs standandkimg procedures to guarantee the physical
safety of victims, protect their privacy and maksafe for them to testify against their abusers.
Protection also involves ensuring that the shélbenes are safe and meet the needs of trafficked
persons - that they have access to primary healdn &nd counselling, along with legal and
other assistance, and that they are effectiveliepted from harm, threats or intimidation, and
SO on.

In India, UNODC provides livelihood and psycho-sd@upport to survivors of trafficking in
shelter homes, especially women and childrensti atrives to ensure quality care and support
services to victims of human trafficking, in closellaboration with state governments and
NGOs.

As part of its interventions with women living ihedter homes, UNODC in collaboration with
the National Institute of Mental Health and NeumieBces (NIMHANS), a premier mental
health institute in India, supported trainings fover seven hundred caregivers from
government-run shelter homes for women in the staténdhra Pradesh, Kerala, Karnataka,
Tamil Nadu and Uttar Pradesh, on minimum standardsare and protection and psycho-social
support. The caregivers were trained on issueslbesteem and emotional intelligence while
dealing with women and children, addressing inenspnal relationships in the shelter home
and even dealing with their own feelings as camegi?

As part of its efforts to strengthen victim/witngsstection, UNODC collaborated with one of
its partners in the state of Andhra Pradesh, tpaumearly four hundred witnesses/victims
with the aim of protecting them from being coerdattd withdrawing her/ his evidence, and
with the following envisaged outcomes: increaseavadion of traffickers, increased number
of witnesses attending court, increase in chargetshfiled, reduction in instances of re-
trafficking, reduced adjournments and speedy dapafscases. In addition to that, the NGO
was supported to provide training to the judicityensure speedy disposal of cases, thereby

28|ndia: Strengthening safety nets to counter Humaaifitking, UNODC, (June 18, 2022, 09:45 pm)
https://www.hurights.or.jp /archives/asia
pacific/section1/10%20UN%200ffice%200n%20Drugs%20aA0Crime.pdf .

29bid.
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reducing the chances of traffickers going free authpunishment. As a result, the conviction
rate of traffickers and brothel keepers in theeshats increasét

[ll. Prosecution: Strengthening Law Enforcement for tlirevention of Human Trafficking

The UNODC, in collaboration with the Ministry of He Affairs, Government of India
implemented a project that aimed to strengthentebbnical capacities of law enforcement
agencies and officers in India to prevent traffickin human beings. More than 13,490 police
officers and prosecutors were trained through threglred ninety training programs in the five
project states - Bihar, West Bengal, Andhra Pradé&iharashtra and Goa. Eight Nodal
Training Centres (NTCs) were established in allghgect states. The NTCs started imparting
training to law enforcement officials on a regasis and have also been assisting NGOs who
conduct trainings on human traffickidy.

A highlight of the project was the establishmentnifie Anti-Human Trafficking Units
(AHTUS) in the four project states of Andhra Prdddéihar, Goa and West Bengal. The AHTU
is a special Task Force, constituted within thédeadepartment with the partnership of several
stakeholders, including officials from the depanmseof prosecution, welfare and health,
agencies that run shelter, protective and childrenmes, as well as from civil society partners
and the media. The combination of AHTUs and traih@d enforcement officials has
contributed to an increased awareness and knowleftfee issue, skill enhancement, inter-
agency coordination, and better victim/witness grbon.

Considering the rationale and efficacy of the AHd%the appropriate model to address human

trafficking in a holistic and comprehensive mantiee, Government of India issued an advisory

to all the states in India to institutionalize tjgns made by the project in two important areas:

= Training of trainers on anti-human trafficking and

= Setting up Anti Human Trafficking Units (AHTUSs). Woto this end has already begun,
with over 50 AHTUs being functional across the doyto date.

IV. Partnerships: Building and improving National andnternational Coordination and
Cooperation to address Human Trafficking
In India, till now this fourth'P’ did not find place in the actual sense as the cypuststill
awaiting any comprehensive policy implementationtio® subject. The Indian Government
recognises that human trafficking is a complex fmotthat can affect anyone, takes place both
in India and abroad, and requires action from rmldtiactors, including the Central
Government, State Governments, Civil Society aedPthivate Stakeholders. There needs to be
some comprehensive policy framework between ndtema international stakeholders, which
will ensure that collective efforts to combat hunteaificking are responsive and coordinated.

30 Dr. Shaikh AhmadAnalysis of the various kinds of Human Traffickingndia, (June 19, 2022, 02:50 pm)
https://papers.ssrn.c om/sol3/ papers.cfm?absida@563138.

31 Human Trafficking Ministry of External Affairs, (June 17, 2022, @03:pm) https://www.mea.gov.in/human-
trafficking.htm
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Conclusion
In the words of 8 UN Secretary GeneraBan Ki Moon®...let us reaffirm the inherent dignity
of all men, women and children. And let us redouhle efforts to build societies in which
slavery truly is a term for the history books...”

Human Trafficking has a history coterminous witattlef society and has existed in various
forms in almost all civilizations and culturesisla trade that exploits the vulnerability of human
beings, especially women and children, in complaation of their human rights. It makes
human beings objects of financial transactionsugghahe use of force, duress or deception, for
various purposes, chief among them for commereglal exploitation and for exploitative
labour.

Even today in the 21st century, when we look aighae of human trafficking, we are not in a
position to place this social phenomenon in histblyman Trafficking is the trade in human
lives, a vile and heinous crime; it is the scounfi¢he mankind and a gross abuse of human
rights. Human beings are not to be treated as calitid® and they should not be offered for
sale. Human Trafficking reduces the significancehofman life and harms the society by
violation of our belief in the human ability fochange. There is a need for stringent monitoring
and implementation measures to break the netwdrkaftickers and strict disciplinary action
against people involved in such crimes. To comatroblem of trafficking it is necessary to
address the poor infrastructure and economic oppitigs that create vulnerability in India.

Also, it not only the responsibility of the goverant to check this menace rather we as an
individuals must also participate by being aware attentive towards these activities and must
respond whenever we feel something weird or unaotv@al in our surroundings, specially at
the public places.

In our country many people likRajendra Dhondu BhosléAsst. Sub-Inspector, D.N. Nagar
Police Station, Mumbai) who tracked down 165 gdiging his service in the department.
Although he retired in 2015 but his search forldst targeted 166th victim continued until he
found her in 2022. Another name is of a well-knasacial reformerKailash Satyarthywho
with his team liberated around 86000 children fichild labour, slavery and trafficking. These
efforts and dedication give a ray of hope to camiour persistent effort towards the fight
against human trafficking.

Thus, it may be concluded using the wordgustice V.R. Krishna lyewithout prejudice to
any one gender:

“...No nation, with all its boasts, and all its heg, can ever morally be clean till all its women

are really free - free to live without sale of thgioung flesh to lascivious wealth or
commercializing their luscious figures...”

- | -
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Case Commentary orLakshmikant Pandey v. UOI

Sneha Bhargava

Abstract
Inter-country adoptions have not always been a tapicontroversy or debate, especially in India. laki Kant
Pandey v UQlwas a landmark case, decided dhFebruary 1984, which generated this debate natioaviad the
first time. It even had global organizations as atpof the hearings as well as contributors to thedglines it
established through the landmark judgement. It vasatret that there were a significant number ofdnathildren
who had been adopted by foreign couples and livedaab However, it was also not news many of them lead b
mistreated, trafficked, and exploited. Lakshmi KBahdey’s complaint of the same was treated as abylthe
Supreme Court of India, and they established giridslin their judgement to protect the childrennfrabuse.
Nonetheless, on scrutinizing the guidelines closelgan be discerned that they have some insufibéés and
limitations. This commentary delves into the origihtransnational adoptions, particularly in Indiand the
maltreatment and exploitation of adopted Indianldiigin in foreign lands. The commentary shines lightthe
malpractices such as trafficking, prostitution, asldve labour which Indian children faced abroadeafbeing
adopted by foreign couples. It will argue that thesere a few requirements that the Court did not actéamin its
judgement, loopholes and limitations which creatdustacles in protecting children after being adopted
transnationally.

Keywords:Inter-country adoption, Lakshmi Kant Pandey guidesi, exploited children, practical implementation,
rights of transnationally adopted children.

Brief Facts of the Case

An advocate, Lakshmi Kant Pandey, wrote a lettethi® Supreme Court criticizing the
malpractices of social welfare organizations anehages engaged in inter-country adoptions,
to give Indian children to foreign parents. His gdaint was based on the empirical evidence
in an article of a reputed foreign magazimbe Mail The findings were that the ‘adopted’
Indian children were made to endure long journeystteign nations, only to be kept in Shelter
and Relief homes, and going to become prostitutdaggars.

The Apex Court treated this as a writ petitiondd?PIL and recognised the dearth of regulation
of inter-country adoptions in India which led tcetmaltreatment, sexual exploitation, and
trafficking of Indian children abroad. The Coursugd a notice to the Government, Indian
Council of Social Welfare, and Indian Council ofildhWVelfare to appear in Court in response
to the petition as well as to assist in laying ddaha principles and procedures to be followed
to ensure the maximum welfare of Indian childrengdd by foreign parents. Many welfare

organisations like S.0.S Children’s Villages ofimdnd Barnen Framfoer Allt Adoptioner (a

Swedish institution) voluntarily conveyed their nlesto be a part of the hearings and

134 Year Student, O. P. Jindal Global Universitgonipat, Haryana, Email id: bhargavasnehaO5@gmaihco
2 Lakshmi Kant Pandey v. UQ1984] A.l.R. 469.
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recommendations, which the Court subsequently pexthni They laid down a regulated
framework of principles and procedures to be foldwor adoption, relying on several laws
and policies such as Articles 15(3), 24 and 3%heflhdian constitutioh as well as the U.N.
Declaration on the Rights of the Child (1959)hich would protect Indian children from
maltreatment and exploitation, ensuring a healtitydecent family life abroad.

The Origin of Transnational Adoptions

The concept of inter-country adoptions gained mdormerworldwide after the second world
war, as a humanitarian response to the plight idireim orphaned by warindians were not
very keen on adopting unrelated children with unangarentage before the 1970s, particularly
due to the social stigma associated with it. Tratienal adoptions, therefore, gaining
momentum in the country during the 1960s were altre$ this stigma in the Indian cultufe.

The first-time inter-country adoptions were dis@atsand permitted in the country was in
Rasiklal Chhaganlal Mehta v Stat@he Court held that they were valid under S.8¢4)jindu
Adoption and Maintenance Act, 195@&doption agencies in India found the greater faiah
affordability of foreign parents extremely appeglend the lack of laws in the country made
inter-country adoptions far more attractive thamedstic adoptions. Consequently, there was a
huge rise in transnational adoptions in India fritra 1960s to mid-1980s, which were not
documented reliab¥yand this non-regulation gave rise to huge problérhere were numerous
cases of Indian children who were adopted by for@igrents being ill-treated and exploited.
Social organizations and private agencies wergnatilved in the same and as a result, these
children became victims of malnourishment, sexusdaalt, and exploitation/prostitution,
neglect by parents, trafficking, and slave labdtere were illegal trades of babies and children
were taken out of India by people who forged fadeeuments to ‘adopt’ and then sold/
exploited them overseds.

The cases of children being subjected to such gnisere increasing day by day, till the

Lakshmi Kant Pandey guidelines were formed to r@guhter-country adoptions. The Court’s
judgement stated that every child had a right tasmgup in an atmosphere of love, affection,
and security, possible only if he grows up surraghidy a family. The best suited environment

3 The Constitution of India Art 15(3), 24 & 39.

4 Declaration of the Rights of the Child (1959), OHCHR,
https://www.ohchr.org/EN/Issues/Education/Train@aipilation/Pages/1DeclarationoftheRightsofthe ChB&{1
aspx (last visited Jul 8, 2022).

5 Sukanya Narain, Inter-country adoption: A legal perspectiveSSRN Electronic Journal (2010),
https://papers.ssrn.com/sol3/papers.cfm?abstra@0it515 (last visited Jul 8, 2022).

6 Saras Bhaskar & ors., Adoption in India - the PRsgsent and the Future Trends ResearchGate (2012),
https://www.researchgate.net/publication/236005%bbption_in_India_the_PastPresent_and_the_Futuendbr
(last visited Jul 8, 2022).

7 Rasiklal Chhaganlal Mehta v Stat&982] A.l.R. (Guj.) 193.

8 The Hindu Adoption and Maintenance Act, 1956.

9 Supra Noteb.

10 vilas, Inter Country Adoption academic (2019), bttfwww.lawctopus.com/academike/inter-country-aapt
(last visited Jul 8, 2022).
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would be the family of the child’s biological patsybut if for any reason that is not possible,
the next best alternative would be to find adoppigeents for the child within the country. Only
if intra-country rehabilitation is not possible osid ‘inter country adoption’ be acceptabte.

Critical Analysis of the Judgement
Lakshmi Kant Pandey v UBlwas a landmark judgement that transformed intenty
adoption in India — a good judgement that leftpkeple desiring for more.

Issues with practical implementation

The Court gave many elaborate guidelines in the,caddressing multiple issues in inter-
country adoption, but numerous problems still afeseause the Court did not oversee their
practical application. One of the guidelines issingthe Court was that inter-country adoptions
only take place through government and recognizgmh@es, but they never set a criterion
necessary to become a recognized agency nor a tmarnn oversee them. Even the Central
Adoption Resource Authority (CARA)was established only in 1990.

The formation of a committee with any honourabkiated member of the judiciary or someone
with experience in the field of child welfare, wkaiot from the government and not involved
in children getting adopted could have overseerpthetical application of these guidelines,
submitting reports to the Court. But the deartBaifl committee has contributed to issues such
as multiple states not having statutory housesjavehile boards not functioning properly.
Some agencies which do not even have childcarbtiiesihave been approved as recognised
agencies for inter-country adoptions.

The Apex Court opined those children, especiallphaned and abandoned, should be
transferred for placement since the main purposadoption is placement. But, in situations
where recognised agencies do not even have tHiyfadichildcare, to transfer a child from
statutory houses is extremely harmful to the cHildloreover, the Court failed to address a
guideline to prevent the illegal trade of babiessas of which increased post the issuance of
their judgement®

Absence of uniform law dealing with Inter-Country Adoptions

There was and is no explicit law for transnaticdption in India. The Adoption of Children
Bill, 1972 was rejected due to Muslim oppositior dne Adoption of Children Bill, 1980 has
not been enacted as an act till daf€here were multiple procedural concerns whichGbart
did not address in their Guidelines in the abseficeich laws. For instance, if a couple from a

11 Supra Notes.

12 bid.

13 Central Adoption Resource Authority right to infotma act .. - CARA,
http://cara.nic.in/PDF/RTI/RTI%20Manual%200f%20CARA.{fldfst visited Jul 8, 2022).

14 Manjeet Sahu, Inter-Country Adoption and Its Ju@getric Approach in Indian Legal System SSRN (2016),
https://papers.ssrn.com/sol3/papers.cfm?abstraa@7ki7448 (last visited Jul 8, 2022).

15 Supra Notes.

16 |bid.
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country with no domestic laws for transnational @tmms, wants to adopt a child from another
nation, how would the law be applicable:
1) Where the country of adoption does not have domistis for transnational adoptions.
2) Where the country of adoption does have domestis far transnational adoptions.

Additionally, if authorities in their own countryasider a couple to be unfit for adoptions, shall
they be permitted to adopt if another nation detam suitablé’

The only religion which recognizes complete adaptsoHinduism, their codified law in Hindu
Adoptions and Maintenance Act, 1988Muslims, Jews, Parsis and Christians do not resegn
complete adoption, those who want to adopt a cbdd only take him/her under their
‘guardianship’ through Guardians and Wards Act,18%his act, however, has no references
to nationality, domicile, residence etc. beingausk to their pertinené) Since there were no
distinctions made in the Lakshmi Kant Pandey déise discriminatory condition as a loophole
was not addressed, and many times, the parentgatameir religioft just for adoption.

Concerns with respect to citizenship rights of Adofed Children

There were also issues of migration and citizenshifhe Supreme Court allowed children to
be adopted transnationally but did not address ttiezenship rights. This contention was
raised in 1991, and the Supreme Court denied théreh citizenship rights. They said that
“allowing citizenship till the attainment of majgrimay create hurdle in early cementing of the
adopted child into the adoptive famify’But they did not clarify the types of hurdlestthay

be created by permitting citizenship. They showdsienelaborated on the consequences and
prospects of the adopted children being exploitdaing with a meticulous reasoning of not
allowing citizenship rights. The major issue withistconcept was that neither was there no
legal provision available nor non-compliance wille tprevailing laws. The existence of a
comprehensive legal framework for specific perfonoeof the contract was of the utmost need
yet missing from the judgement. As a result, clitdwere treated as saleable gotds.

Progress reports of Adopted Children

Another guideline the Court gave was that posiritex-country adoption, progress reports of
the child should be furnished quarterly for thetfivo and then half-yearly for the next three
years?* But, suppose a child of age 3 (the Court held phefferably, the child should be given
for adoption before he/she completes the age eétlihough no hard and fast rule could be laid
down in this respect) is adopted by a foreign ceutien his reports would only be produced

17 1bid.

18 The Hindu Adoption and Maintenance Act, 1956.

19The Guardians and Wards Act, 1890.

20 satya Ranjan SwaiGonflict of laws in legitimacy, legitimation and adiom, SSRNElectronic Journal (2012),
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till he turns 8. There would be no way of knowihge was neglected, trafficked and/or sexually
exploited after that. The Court should have mardiateleast yearly reports post 5 years of
adoption, till the child turns 18 years of agentake sure he is well till he at least attains
maturity.

Further clauses the court did not take into account

Another problem which arose was that agencies asdtinat abandoned children were legally
free for adoption since no clause prohibited theesaThe clause to produce these children
before a Juvenile Court for further enquiries wasoduced much latéf. The Court also did
not account for the lengthy procedural delays atmkrses in the guidelines, a hassle which
discouraged many couples from adopfihd.astly, the guidelines did not even have any
penalties for those who violated them. These wereduced subsequently through the Hague
Adoption Conventioff and the Juvenile Justice Att

Conclusion

Inter-country adoptions are great ways to give @ddde to orphaned and abandoned children,
but in the absence of a proper framework for thraesechildren’s rights will continue to be
violated. There was not still does not exist a cetecuniform law dealing with inter-country
adoptions in IndiaLakshmi Kant Pandey v UQlthough established good guidelines dealing
with inter-country adoptions in India but had sedéssues such as relating to the practical
application of those guidelines, the citizenshghts of the adopted children as well as the lack
of guidelines addressing the punishments of thiataos. Many such clauses were necessary to
ensure the security of children in the nation, & &s when they went abroad after being
adopted.

The case was a landmark case, a great example ¢ddftial activism on part of the Apex
Court. They issued elaborate regulations with reaggal implications, all for the protection of
adopted Indian children from exploitation abroadt Bhey failed to take into account a few
loopholes, the avoidance of which could have mhded guidelines more comprehensive and
offered better safeguards to the transnationalbptet! Indian children.
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